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ABSTRACT

The human right is being violated seriously when the suspect is examined and settled in
accordance with the criminal procedure while the Criminal Procedure Code of Mongolia does not
include the right and responsibility of the suspect who was suspected in the crime as well as the
justification for considering him/her as a suspect of crime. Therefore, the subject was chosen for the
contribution of elimination this violation.

This work addresses if the grounds for considering as a suspect and testimony of suspects have
the significance of evidence in executing criminal procedure or not, whether the testimony of suspect
from a witness is an omission in criminal procedure or not, and whether contradiction of the suspect's
rights and obligations are human right violation or not. To conduct this research, the concept of a
suspect or witness studied qualitatively based on the other countries and Mongolia's sources of
criminal law, legal proceedings, legal provisions and statistics according to the international treaties.

At last the research suggests that it is necessary to include the regulations reflecting the rights
and responsibilities of a suspect in the Criminal Procedure Law, which will eliminate the gap of the
law in the future.

Keywords: suspect, criminal process, suspect testimony, witness testimony, human rights



TABLE OF CONTENTS

ACKNOWLEDGEMENT ...ttt sttt [
B e i
ABSTRAC T ..ttt ettt ii
TABLE OF CONTENTS ..ottt v
LIST OF TABLE ....oovuiiiiceets ettt vi
LIST OF FIGURE ...ttt vii
CHAPTER 1. INTRODUCTION ..ottt st 1
1.1. Statement of the Problem ..., 1
1.2. RESEAICH PUIPOSE ... e 3
1.3. Methodology and PropoSItioNS.........cccueeveeeeiiiiiiiiieccee e 3
1.4, QUESTIONS ....eeiieiieeeee et e e e e e e e e e e e e e e e e e e e e e e e e e areees 4
1.5. Research SIgnifiCanCe........c.uuuvvieeiiiiiiiieicee e 4
1.6. ReSEarCh KEYWOITS. ......ccioiiiiir e ettt 4
1.7 RESEAICN STIUCTUNE ....eeee e ittt e e e 4
CHAPTER 2. LAW ENFORCEMENT AND HUMAN RIGHTS .....covviiiiieieesiesee e, 6
2.1. Legal Status of Participants in Criminal Proceeding.............cccccvveeennnene, 6
2.2. Human rights in criminal proceeding............ccevviiviiiieeniiiiieeeniiieeeee, 10
2.3. International treaties, laws and practice on criminal proceeding............. 12
CHAPTER 3. OMISSION IN CRIMINAL ROCEEDINGS USING THE EXAMPLES OF
IMONGOLIA ..ottt bbbt bbb 16
3.1. Criminal proceedings, its forms, legal relations and principles............... 16
3.2. Subject the suspect of criminal proceedings............cccccvvviiieiieiiiienenennn. 24
3.3. Legal status of the suspect, its implementation and challenges............... 27
CHAPTER 4. RESEARCH METHODS ........coiiiiiieiieieieieieiseiessesiesse s 34
4.1, RESEAICN A, ...cceiii it 34
4.2. Research data PrOCESSING .......vvvveeiiiiieeeiiiiie et 34
4.3. Outcomes of the research WOork: .........cccoocvviiiiiei i 45
CHAPTER 5. CONCLUSION ...ttt sttt sttt 49
5.1 CONCIUSION ...t 49
5.2. Suggestion for SOIULION ...........cooouiiiiiiiii e 50
5.3. Suggestion for Future ReSearch...........cccvvveeeiiiiiiiiiiiiee e 51
REFERENCES .....ooiiiiieieieieieise sttt 52
APPENDIX ....voiiitiiiie ittt 54
Appendix I Modern models and forms of the criminal proceedings: ........ccccocoveveiiieiviieiiie s 54
Appendix |1 Processes and movements of the criminal proceedings: ..........ccccoovveiiiiieiencinnenn 55

v



Appendix IV Models and peculiarities of the criminal proceeding System:...........cccceevveiiieevneenne 57
Appendix V Convicted by the court among the SUSPECLS ........ccveiveiiiiieiieie e 58
Appendix VI Memo of witness interview (PAGE 1) .oovooeerieie et 59
Appendix VII Memo of Witness INerview (PAGE 2) ...vecvevveeieiieieerieseeseesieeseseesieeseeseesraesaeesseas 60
Appendix VIII Resolution on changing the status of witness into the accused .............cccocvevueeane. 61
Appendix IX Memo of the interrogations of the accused and (Page 1) .....ccceeevveevveveciciieesiennnn 62
Appendix X Memo of the interrogations of the accused and (Page 2) .......covvvvvveieiieneneneeenn 63



LIST OF TABLE

Table 3.1 Classification of Legal Principles of Criminal Proceedings..........ccccoevevvevvivennnns 21
TADIE 3.2 SUSPECT ...ttt bbbt 28
Table 3.3 2002 Criminal Procedure Law of Mongolia Implementation/review...................... 29
Table 3.4 Peculiarities of procedural and proceedings SYStEmMS ........ccccvvvvviererenenesisieeee, 30
Table 4.1 Comparison of Criminal Procedure Law ...........ccoviiieiiiiiciicc e 35
Table 4.2 Comparison of the requirements for the statements of suspect ...........c.cceevevviinenns 37
Table 4.3 ArreSting @ SUSPECT ......veiveeiiicieciee ettt te e te e sae e annenre e 38
Table 4.4 Comparison of the actions to recognize as a suspect and to take a testimony from the
10 0L SRS RSPRPRP 40
Table 4.5 Grounds to arrest and AETAIN ........ccveveereie e 43

vi



LIST OF FIGURE

Figure 2.1 by Peculiarity of Legal CharaCteriStiCS.........cviiveriiiiieiieieiie e 6
Figure 2.2 ProCeeAING PRASE ........couiiiiiiiiiieie ettt bbbt 7
Figure 3.1 Objective of Criminal PrOCEEAINGS .....ccveiiiiiiiieiie ettt 16
Figure 3.2 RESEArCh FIamMBWOIK ........coiiiiiiieiee e bbb 17
Figure 3.3 Criteria for the Legal Principle of Criminal Proceedings.........ccovvvveveiieiveveciecie e 20

Vil


file:///D:/桌面/瑚羅.docx%23_Toc30074863
file:///D:/桌面/瑚羅.docx%23_Toc30074864
file:///D:/桌面/瑚羅.docx%23_Toc30074865
file:///D:/桌面/瑚羅.docx%23_Toc30074866
file:///D:/桌面/瑚羅.docx%23_Toc30074867

CHAPTER 1. INTRODUCTION
1.1. Statement of the Problem

Respecting people and protecting human rights in the modern world are the fundamental
principle of democracy and this principle is closely related to the system of law enforcement. Nations
around the world accept this principle with their own legislations, and by joining to international
treaties and conventions, as well as keep paying special attention on implementing it. However, legal
mechanisms and regulations to protect human rights in the case of law enforcement are still
insufficient or poorly developed to some extent. This depends on various factors, including respective
nation’s legal system, type of operations by law enforcement agencies authorities and gaps in laws
and regulations etc.

Law enforcement operation lies within a wider conceptual framework, and in this research
paper, the law enforcement operation covers a wide range of subject matters like “discovering crime,
finding convict, investigating criminal cases, collecting and strengthening evidences, undertaking
special operation, arresting, deterring, preventing, enforcing, settling the criminal case in court,
sentencing convicts, rehabilitating and executing judicial decisions and resolutions” (Wikipedia,
2019).

Such relations are called criminal procedure and it begins with a formal criminal charge with
the person on trial on one hand, and results in the conviction or acquittal of the defendant on the other
hand.

In criminal procedure, law enforcers like inquirer, the investigator and prosecutor often
question or restrict the rights and freedoms of a person who has been accused of a criminal offense
for the purpose of securing criminal procedure goal, even though such person has not yet been found
guity by the court. In such cases, human rights and freedoms established by the national and
international legal sources are rejected and violated to the extent that it simply exceeds those
limitations given by law, according to the implementation of human rights treaties and conventions,
as well as results of relevant studies (Narmandakh, 2016). This indicates that demands for protecting
universality and inalienability of human rights at the criminal procedure level are growing fast.
Furthermore, as legal environment for criminal procedure is renewed and law enforcement operations
are undertaken properly, an effective system for protecting inalienable human rights should be
developed. The government of Mongolia renewed the legal background for criminal procedure in
2017 and it marked the transition from a punitive system to the principle of resolution in terms of

criminal procedure development. Itis believed that such renewal was the change focused on ensuring



democracy and human rights, and laid the foundation for a more developed criminal law system that
represented mechanism to extend and secure the rights and freedoms of those who are involved in
criminal procedure, as well as to protect the rights and interests of victim and witness. However, what
worries experts the most is the suspected person who is a subject involving in criminal procedure and
his legal status.

Suspected person is someone who is under suspicion, often formally announced as being
under investigation by law enforcement officials in accordance with applicable law of the respective
country.

As for the term, suspected person is the one who has been accused or suspected of criminal
offense, but not yet aware of the indictment, a criminal accusation that such person committing a
crime. The grounds specified by law must be paid attention and it includes following:

e When such person is caught committing the crime or immediately after committing it;

e When the victim or an eyewitness has directly recognized the person who has
committed the crime;

e When obvious traces of the crime are discovered on the suspect or on his body,
clothing, property or in his dwelling;

e When such person is giving oneself up;

e When there are other facts allowing grounds to suspect a person in committing a crime.

Any person must be considered as a suspect only to the extent that circumstances and grounds
stated above occurred and were verified. Other than these, no inquiry officer or investigator is able to
deem any person as a suspect at their own discretion. Inquiry officer or investigator shall initiate a
criminal case according to the grounds and rules provided by this law and shall deem persons as
suspects with above-mentioned grounds.

In criminal procedure, any adjudication process other than such processes set forth by
applicable law and other legal documents is prohibited; therefore, it represents the basic principles of
ensuring inalienability of human rights. The suspect was legitimized as participant of criminal
procedure in the 2017 criminal procedure code of Mongolia; however, it failed to legitimize the
definition, testimony and rights and obligations of suspected persons. This incident was defined by
Bayarsaikhan that legal omission is a failure to act any legal relations, which must be resolved

according to the law (Bayrsaikhan, 2014).



1.2. Research Purpose

In the provision 1.13, article 1.4 of criminal procedure code of Mongolia, the suspect is
considered to be participating in the criminal procedure and is a subject, who has been suspected of
a potential criminal offense and has the right to defense of his legal rights and interests, and to legal
assistance.

However, legal concepts like suspect’s attorney and arrest of suspects involved in this code
draw so much attention where there is no formulation of the suspect and definition of the rights and
obligations of the suspect.

According to the revised code, any person who has been suspected of a criminal offense has
to be summoned as awitness for testimony and warned not to give false testimony. But it is perceived
that the suspect is not necessarily obligated not to give testimony against him/himself and to prove
his involvement in acrime or other circumstances of acrime; that two different subjects with different
rights and obligations in criminal procedure are mistaken for each other. In addition to that, such
person who has been suspected of criminal offense could directly be summoned as a defendant after
giving testimony as a witness in all cases other than arrest.

Since we believe that grounds for considering the person who is accused of involvement in a
crime as a suspect are uncertain, and that rights of participants in criminal procedure are being
violated directly, we set the objectives to compare the grounds for considering as a suspect and legal
status of a suspect to legal statuses of other participants in criminal procedure; to explore differences
between legal statuses of suspect and defendant by comparing adoptions of laws and regulations of a
country taken as an example and of any other countries, as well as international treaties and
conventions; to make sure the status of a suspect is proper and the implementation of human rights in

law enforcement operations is secured, and to define circumstances required for such implementation.
1.3. Methodology and Propositions

Since the subject matter needs to be studied in multiple aspects based on empirical evidences
concentrating on a single issue, the objectives of the study are defined in advance and explored in
accordance with hypotheses developed and in an unstructured manner. As a result, the subject matter
will be studied in multiple aspects and results will be put in place and applied in real life.

In order to secure objectives mentioned above, we will collect relevant data according to the
research of criminal procedure law with logic and theoretical background criminal procedure law
systems, types and principles of various countries, participants in criminal procedure and their rights

and obligations, as well as implementation and specifics and then systems such data. We will collect



required statistics and other information based on the official sources and take aim to fulfill the role

and aims of the survey.
1.4. Questions

We proposed to build up a research program in compliance with the intent and methodology
of the survey. According to this planning, we will formulate law enforcement operations and
implementation of human rights in it in a framework of criminal procedure and its types, legal
relations, principles; rights and obligations of a subject for the criminal procedure, as well as
implementation of criminal procedure; difficulties and concerns arising in relation to such
implementation.

- Ifthe grounds for considering as a suspect and testimony of suspects have the significance of evidence
in executing criminal procedure?

- The testimony of a suspect from witness or vice versa is an omission in criminal procedure?
- Contradiction of the suspect’s rights and obligations is a human rights violation? With an

example
1.5. Research Significance

The criminal procedure system of Mongolia takes place within certain stages, administrations,
operating variances and principles, and in its broadest sense, it has two main stages, namely pretrial
and trial processes. We, the researchers, will explore implementation of the suspect’s rights and
obligations on the example of Mongolia only within a pretrial process, restricting trial process from
the study rights and obligations of a suspect are subject to pretrial process, according to the plan and
formulation of subject matter. Therefore, we believe that it will have practical significance to compare
rights, obligations and legal status of a suspect engaging in criminal procedure two legal statuses of
other participants in criminal procedure, find out legal omissions leading to human rights violations
in law enforcement operations and define appropriate methods to eliminate and resolve such
omissions upon conducting this research paper. This is, indeed, an expression of researcher’s opinion

regarding ensuring human rights in the case of law enforcement operations.
1.6. Research keywords

Suspect, criminal process, suspect testimony, witness testimony and human rights.
1.7 Research structure

This diploma work for the master’s degree consists of 5 chapters, 20 sections, conclusion,

references and appendix. Summary of the chapters:



Chapter 1 in brief esteeming the human beings and protection of the human rights are the values of
democratic society and are the major factor to define the nature and content of the modern law
enforcement. Objectives and goals of this research work shall be determined relying on the methods
and hypothesis, recognized by the social science, in order to compare the implementation process of
legal mechanisms for human rights protection and implementation of the concerned laws within the
scope of the international treaties and conventions and the laws of Mongolia.

Chapter 2 in brief It shows the results of a research on the legal status of the implements and
participant subjects of activities, phases and activities, its brief introductions, criminal process models
which were created in the world, and the regulation of international treaties and conventions on human
rights in the law enforcement.

Chapter 3 in brief Human rights standards, legal principles of criminal procedure, its criteria,
classification, grounds to suspect for a crime, rights and obligations of a suspect for the criminal
procedure, legal status, and the regulation for identification, investigation, evidence, arrest, detention,
and pre-trial restrictions shall become the legal grounds to violate the restriction of human rights and
this criminal process must be regulated under the applicable laws.

Chapter 4 in brief, if a research work satisfied the criteria to be reliable, in logical sequence, and
relied on the research methods, quality of the research work ensures the reliability. Therefore, this
chapter includes the research methods, the scope of the research work, research development, and
results.

Chapter 5 in brief expected results and credibility shall be analyzed relying on the answers to the

questions in logical sequence based on the research methods.



CHAPTER 2. LAW ENFORCEMENT AND HUMAN
RIGHTS

2.1. Legal Status of Participants in Criminal Proceeding

Whether the criminal proceeding is in accordance with the appropriate normal procedures

depends on the legal rights and obligations or legal status of a subject of that proceeding. This subject

implies that the process itself is not only the implementer, but also the participant in that relationship.

The subject of criminal proceedings is a person who is responsible for the conduct and

participating in implementation of criminal proceedings. It is an authorized person who has the power

to detect, investigate, monitor and prosecute the criminal case and have the rights and obligations to

participate in it. The subject shall satisfy the following criteria as the implementer of the criminal

proceeding. It includes:

1.

Having reached an age determined by the law;

2. Ability to be responsible for the conduct of criminal proceeding;
3.
4. The rights and obligations of the subject are legally enforceable. It considers by classifying legal

Having the legal status be specifically defined by the law;

criteria in order to distinguish them. It includes;

Subject of criminal
proceedings

v v
Implementer of criminal proceedings Particioant of criminal proceedinos
v ‘L
- Inquiry officer - Suspect
- Investigator - Accused
- Prosecutor - Witness and victim
- Judae - Attorney
- Interpreter and translator

Figure 2.1 by Peculiarity of Legal Characteristics
Resource: The Research



Implementer of criminal proceedings and its characteristic:

1) Have the right to collect, underpin, investigate and examine the evidence;

2) Have the right to exercise coercion in criminal proceedings;

3) Conducting activities aimed at limiting human rights during criminal proceedings;

4) The key objective is focused on passing the criminal case to the court and judgement etc.
Participant of criminal proceedings and its characteristic:

1) Involved in criminal proceedings;

2) No participation in providing solution and resolving in criminal proceedings;

3) No connection of indirect relationship or interest in the will;

4) The rights are limited and the duties are high;

5) Itis obliged to fulfill lawful requisitions by the implementer of the criminal proceedings.

Subject of criminal
proceedings

\ v
Pre-trial stage Trial stage
V} A
There is no direct involvement in It is crucial to ensure that criminal
the judicial proceeding and it has a case is fully proven and evidence is
duty of participating in formation examined and verified.
of evidence.

Figure 2.2 Proceeding Phase
Resource: The Research

Subjects of the above categories have the rights and obligations, respectively. Terms of legal
status that is the position held by something or someone with regard to law and is a set of privileges,
obligations, powers or restrictions that a person or thing has which are encompassed in or declared
by legislation. Itis separated by follows:

Legal status of implementer of criminal proceedings:

Inquiry officer one of the main subjects to exercise in criminal proceedings and a competent official
who is authorized to conduct the inquiry. The inquiry officer shall carry out an inquiry into minor
crimes only in accordance with the law. The inquiry is a process that aimed at allowing for quick and
easy detection of minor crimes, simplified investigations, quicker checks of evidence and immediate

transfer to the court.



Investigator not only one of the implements of the criminal proceedings but also plays a key role in
the implementation of proving the criminal case in pre-trial stage. An investigator is an official
authorized to carry out investigations into less serious, serious and grave crimes specified in the
Criminal Code. Investigation is a process aimed at detecting, investigating and revealing all criminal
cases, except minor, in full and substantially in accordance with the conditions, timelines and
procedures provided by law.
Prosecutor exercises the criminal proceedings, also it is an authorized official to execute supervision
over pre-trial inquiry and investigations. The prosecutor shall not review the day-to-day activities of
inquiry or investigation and only supervise the post-inquiry and investigation pursuant to the Law. It
includes:

e Whether receipt and investigation process of complaints and information on crimes delivered

to the inquiry and investigation agencies are run in compliance with the law;
e Whether the inquiry or investigation is in compliance with the Criminal Procedure Law;
o Whether the measures of restraint and any other coercive measures are in compliance with
applicable laws etc.
As a main executor of criminal proceedings, the Prosecutor shall ensure that the appropriate law is
applied, human immunity is respected, the law is fulfilled, non-influence of others, justice is upheld,
and is to be loyal to the law.
Judge- an authorized official in resolving the criminal proceedings. The Criminal Proceeding is
referred to reveal the crime in operative and full manner and identify the person or legal subject who
committed the crime, and impose on punishment, and no one who is innocent shall be considered as
guilty of a crime, to protect the rights and legitimate interests and to restore the violated rights.
Legal status of participants in criminal proceedings

Suspect it is a suspected person when such person is caught committing the crime or immediately
after committing it; when the victim or an eyewitness has directly indicated the person who has
committed the crime; when obvious traces of the crime are discovered on the suspect or on his body,
clothing, property or in his dwelling; when such person is giving oneself up; when there are other
facts allowing grounds to suspect a person in committing a crime. It shall consider as a suspect only
when suspicious condition and situation specified in the law is found and proved. An inquiry officer
or investigator shall not establish suspicion on their favor and it shall root on the evidence only.
An accused is a person with respect to whom a decree to prosecute has been rendered by an inquiry
officer or an investigator in accordance with the procedure established by the Criminal Procedure

Law. An accused who is brought to trial shall be called a defendant, adefendant with respect to whom
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a judgement of conviction has been rendered shall be called a convict. The state is obliged to provide
the accused with the opportunity to enjoy the rights and duties stipulated in the law, and inquiry
officer, investigator, prosecutor, court, and judge are obliged to ensure that the accused exercises
his/her rights and duties. A defendant shall not be obliged to testify against himself, and no
responsibility shall be imposed on this action. The use of force, intimidation, coercion and harassment
are strictly prohibited.

Victim a person to whom moral, physical, or property harm is caused by a crime shall be deemed as
a victim. A citizen shall be declared a victim by decree of a an inquiry officer, an investigator, or a
court, or by a ruling of the judge. Losses are damaging and harmful consequences of the offense as a
result of criminal offenses or its related negative factors. If the victim refuses or avoids intentionally
to give testimony or gives false testimony he/she shall be liable as provided by Criminal Law. Other
participants involved with the victim are civil plaintiffs and civil defendants.

Witness a person who knows significant circumstances of a crime and not involved in the crime shall
be deemed to be a witness. A witness is a person who is capable of verifying the actuality and accuracy
of the criminal case. It is against the principles in the criminal proceedings that the involving aperson
who is not considered to be a witness, to consider the suspect or accused as a witness, or consider a
person who gives false testimony, as a witness.

Advocate is a person who protects the rights and legal interests of the suspect, accused, defendant
and victim, according to rules set by law and renders legal assistance. An advocate has the right to
take part in criminal proceedings starting from the moment when someone is deemed as suspect in a
crime. With the request of a victim, advocate started to participate in criminal proceedings. Article
13 of the on Basic Principles on the Role of Lawyers, the 1990 UN Convention highlighted that “The
duties of lawyers towards their clients shall include: (a) Advising clients as to their legal rights and
obligations, and as to the working of the legal system in so far as it is relevant to the legal rights and
obligations of the clients; (b) Assisting clients in every appropriate way, and taking legal action to
protect their interests; (c) Assisting clients before courts, tribunals or administrative authorities, where
appropriate.”

Experts experts from the appropriate organizations, persons possessing special knowledge and
without any personal interests in the case may be appointed as experts by decree of inquiry officer,
investigator, procurator, and the court or by order of judge for purposes of carrying out examinations

and delivering conclusions.



Translator or interpreter a person, which is appointed by the authorized official, capable of
translating and interpreting as a translator or interpreter and shall present the criminal proceedings to
him.

Another participant other subjects of participants involved in criminal proceedings. For example, a

court secretary, etc.
2.2. Human rights in criminal proceeding

The criminal proceeding has been ensuring its objectives and executing its duties, but it still
creates the consequences of violating human rights and distempering its values (Bayarsaikhan, 2014).
Restricting of these negative factors and seeking the decent approach have been attracting the world's
attention. There are common violations in many countries in the world and they have been combating
to restrict these violations. Particularly, in the process of investigation of a crime, there are some
violations such as considering as a suspect without reasonable grounds, detaining or arresting without
court decision, conducting interrogation through torture, detaining for long term without evidence,
misusing of laws in the course of examination, searching and coercion, inhuman or degrading
treatment, disruption of witness and victim's rights and security, conducting a trial in non-debate
principle and intentionally underestimating the evidence (Forum, 2015) etc. Briefly, the criminal
proceedings is the sum of coercion and human rights protection.

In the history of humankind, torture was one of the main means of determining whether
someone was committed or not committed a crime and a form of punishment (Tserendorj, The
Question of Improving the Effectiveness of Legal Liability, 2014). Torture is considered to have
originated from Romania dated back to the 2" century BC, and it was widely used only in lower-
class slaves. As well as, authorities from the ancient Catholic churches had used a torture as a means
and a source for the confession in executing judicial activities. In order to take an interrogation, law
enforcement bodies are still using some methods such as punishment, intimidation, pressure, physical
and psychological torture. Law enforcers’ forced torture such as taking interrogation by using force
or threatening to use force, torturing, intimidation and humiliation are violations of imprescriptible
human rights. The imprescriptible human rights in a general sense shall be expressed as
“inviolability”, “immunity”, “privacy”, “inviolability of individual life”, “inviolability of the home”
legal terms declared in The Universal Declaration of Human Rights and The International Covenant
(Nation, 2019).

These negative attitudes and human rights violations have shown the need to establish a
fundamental legal basis for human rights in the criminal proceeding, and these principles should be

affirmed by the United Nations Conventions and Agreements as well as the Criminal Code and the
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Constitution of the countries and the should be acknowledged and protected on the state policy
(Ashworth, 2009).

rights

Within the framework of the above-mentioned needs and demand for the protection of human

in law enforcement, the most universal and common treaties and conventions adopted by the

United Nations are as follows:

1.
2.
3.

Rome Statute of the International Criminal Court, (1998);
Code of Conduct for Law Enforcement Officials (1979);
Body of Principles for the Protection of All Persons under Any Form of Detention or

Imprisonment (1998);

4. UNMIK Regulation on the Extension of Periods of Pretrial Detention (1999);

5. Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

(1984);

Principles on the Role of Prosecutors (1990);

7. Law Model of World Criminal Process (2008);

These conventions and documents are significant in defining the basic principles and

fundamentals of international common practice for overcoming the challenges in criminal

proceedings.

Some basic principles of criminal proceedings are selected and summarized as below:

Principle of respecting the rights and to be considered innocent under any circumstances when
it was not proved in the court (Produce innocence);

Principle of handling the case only at court (Ratione temporis);

Principle in a case be decided at fair trial and a case be judged fairly;

The principle of taking testimony apart from torture;

The principle of applying for arrest and detention shall be based on a court deliberation by the
judge's decree in special occasion;

Principle of respecting human rights immunity investigating the case, searching and examining
and police surveillance;

The aforementioned basic principles are directly reflected in UN conventions and conventions,

as well as in the constitution of most countries. These legal documents also protect the inviolable of

human rights in the course of criminal proceedings and obey the common norm of international law

in criminal proceedings, as well as heighten the ethics, disciplines and accountability of the

investigators, prosecutors, advocates, judges and police officers.
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Principles on the Role of Prosecutors adopted by the UN in 1990 specified basic princip les
that the criminal proceedings should be impartial, independent, and fair. It also said that prosecutors
shall, in accordance with the law, perform their duties fairly, consistently and expeditiously, and
respect and protect human dignity and uphold human rights of the suspect and the victim and shall
not initiate or continue prosecution, or shall make every effort to stay proceedings, when an impartial
investigation shows the charge to be unfounded. The Code of Conduct for Law Enforcement Officials
adopted by the UN in 1984 stated, “No law enforcement official may inflict, instigate or tolerate any
act of torture or other cruel, inhuman or degrading treatment or punishment”.

An important document adopted by the United Nations in 2008 that described the international
standards, values, and dignity of human rights and building a fair trial system for ensuring the human
rights in criminal proceedings and fighting torture is a Law Model of World Criminal Process.

Section 2 of the Article 2 of the Law Model states that "..to ensure that the criminal
proceedings are carried out promptly and effectively, to determine whether the suspect, the accused,
the victim, the witness and others involved in the criminal proceedings are treated equally and fairly,
to ensure the international human rights standards, to have a presence of the advocate when it
interrogates the suspect and when it takes testimony from the suspect for obtaining infor mation on
the case, to be free from coercion, torture and illicit treatment, and meet witnesses who gives
testimony against him/her, examine witness testimony, and re-interrogate the witness (Bayarsaik han,
2014:19).

2.3. Intermational treaties, laws and practice on criminal proceeding

Most countries in the world have their own constitution and national criminal code as the
Criminal Code, Criminal Procedure Law, Court, Law, the Law on Legal Status of Judges, Law on
Execution of the Court Ruling, and have a judicial practice and a unique legal culture that conforms
to it. In addition to these national laws, it applies the criminal proceedings under the international
treaties and conventions mentioned in the preceding sub-section. For example, it has made an effort
to regulate an issue of violating and restricting the human rights and freedom for the purpose of
ensuring the rights and interests of participants in criminal proceedings, creating a condition for a
principle to be implemented on the basis of equitable debate with the defense counsel, the prohibition
of the infringement and restriction of human rights without the judge's consent apart from grounds
and procedures set out in the law.

International treaties and conventions joined by world countries are equally apply with
domestic legal jurisdiction of a country and it is a system that has unique features (Oyunchimeg,

2016). International treaties and agreements prevail over domestic legislation. PASTA SUNT
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SERVANDA is the same principle as mandated domestic law if joined the international treaties and

conventions.

At present, there are countries where the fulfillment of the obligations is adequate and
inadequate over the implementation of the international treaties and conventions mentioned in
preceding sub-chapter. It is often related to the country's criminal justice system model.

So far, there have been built three models of the criminal proceeding in the world, and
countries are subject to their criminal process models within the legal framework, national legislation
and legal culture. For example:

1. Accusatory system(Accusatory process) - Trial with a debate. It is an open and free debate system.

The results of the criminal proceedings directly depend on particular process of trial with a free debate

and prosecution side-by-side. These include:

e To prove the case runs on the principle of mutual debate between the prosecuting party and
acquittal party, and the fate of the case shall be determined by debaters but not by judges.

e The procedures, terms and conditions of the criminal proceeding are usually based on the
principle of judicial precedent. It means that Auctoritas re judicatae (Latin) or a precedent
judgment is a principle or rule established in a previous legal case that is either binding on or
persuasive for a court when deciding subsequent cases with similar issues or facts.

e Due to the fact that the judicial process prevails, there are no detailed phases and boundaries
between the court and the pre-trial proceedings.

e The evaluation process of evidence materials is made through testing and debating ways in the
form of receipt and approval of judges.

The accusatory system that is commonly used in the English-American system, allows the
suspect and the accused the possibility of admitting the guilty during the criminal proceeding and the
judicial process, and negotiating the selection of punishment option. The procedure for punishment
negotiation and confession is regulated apart from a variety of illicit tendencies such as torture and
forcible coercion. In other words, the accusatory model allows prosecuting and defense counsel to
participate in an action to prove the case as implementer so; it limits an evaluation of the evidence
before the judging session. This system provides many important guarantees for ensuring the human
rights, for justice (Bayarsaikhan, 2015).

2. Inquisitorial system (Investigation process) — Trial with investigation. It's a closed and non-

debate system with restrictions. It is widely used in countries of Western Europe and continental

states. The case is decided at the court through passing an investigation. In addition, its criminal

13



proceedings deny the procedure of free debate and simplified, sentence negotiation. It has the
following features: It includes:

o The fate of the case is largely dependent on the result of the investigation and the trial session
runs on the level of file materials sent by a prosecutor.

e The criminal proceeding has two phases: investigation process or the or the pre-trial stage and
the judgement or judicial stage.

e The judge has a predominant key role in handling the case in court.

e The conditions, grounds and timing of criminal proceedings are governed in detail by the
criminal procedure law and other relevant laws.

e The purpose of the criminal proceeding is to allow for a long period of time-to-follow check-
in for any case in which a minor or bigger case and is directed at establishing the true truth of
the case.

More than 120 countries implement the continental inquisitorial system. This system requires
that an investigation be carried out irrespective of the class or case type, in order to fully verify the
true nature of the case. Inquiry, Investigation and criminal proceedings are conducted within the
accurate timeframe established by law and in most cases the time is extendable.

The key findings to prove the case are solved at the investigative stage, thus limiting to check

whether the accuracy of the evidence through judicial review, and the fairness of judicial evaluations.
Evidences are collected during the inquiry, investigation and criminal proceeding. If there is an error
during the investigation, it is impossible to fix it at the trial stage as a process principle. In view of
this it may lead to human rights violations (Bayarsaikhan, 2015).
3. Mixed system (Equivocacy and mixed process) — It is a recent emerging trend and it is a system
that combines both a debate and a non-debate. Countries where this trend is applied are Japan, the
Philippines, South Korea and some Scandinavian countries. It has following characteristic features.
It includes:

e During criminal proceedings in pre-trial stage, the rights of the defendant and his/her

defense counsel is somewnhat limited.

e Relative balance is sought in evidence of prosecuting party and acquittal party during the
pre-trial stage and trial session by aligning principle of establishing true truth with
principles of justice and principle of ensuring the rights of participants.

e Itavoids the suspect, the accused and the defendant to be considered guilty of a crime and

it focuses on deciding the case by considering only evidence.
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e The content of the evidence shall jointly be determined by the parties and the judges
(Bayarsaikhan, 2015).

It can be concluded that the interdependence factor between the legal systems is increasing
nowadays, and the implementation of international treaties and convention is directly dependent on
the criminal model of a country and the effect of national law, the enforcement mechanism and the
human rights protection mechanism. For example, human rights violations are common in countries
with an Inquisitorial system of criminal proceedings. Although it is denied by the governments and
law enforcement agencies of the countries, human rights activists still raise the issue based on factual
facts and covenants.

Everyone has the right to life, liberty and security of person (Nation, 2019). According to the
legal theory, international treaties and conventions on human rights and the Constitution of any
sovereign state define "the inviolable rights™ or "the right to privacy". From a legal point of view in
criminal proceedings, law enforcers are allowed to take measures on detaining and restraining the
suspect to prevent from escaping in order to reveal a crime and proving guilty. Due to this relation is
not regulated to comfort with recognized international legal principles or this principle is violated, a
person may be detained for a period of several months and years in pre-trial stage. There is a case that
the detained time is not deducted from the sentence. Because of the incomplete regulation of criminal
proceedings, the law enforcers often violate the inviolable rights of a person for the purpose of
collecting evidence. For example, the inviolable rights of the physical body are considered to be the
human rights immunity that no one is entitled to forcibly get information on cases under any
circumstances, from any person who has been alleged or suspected of having been prosecuted or
charged with any other evidence or footprint or other facts fingerprints, blood, vaginal discharge.

Under the umbrella of legal mechanism of protecting the human rights, law enforcement
bodies combat with crimes and protect human rights violations caused due to crimes. When the State
implements its duty to protect human rights through law enforcement, it grants the right to use force.
There is a common international legal principle that the law enforcement authorities are always

required to enforce human rights restrictions only under the law.
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CHAPTER 3. OMISSION IN CRIMINAL ROCEEDINGS
USING THE EXAMPLES OF MONGOLIA

3.1. Criminal proceedings, its forms, legal relations and principles

Criminal proceeding is to ensure the prompt and complete detection of crimes and the identification
of offenders, the imposition of a fair sentence for each person who has committed a crime, and the
fact that no innocent one is found guilty of acrime. The parties involved in that relations are classified
into implemented or enforcers in criminal proceedings and participants in criminal proceedings and
their roles, rights and duties and implementations have been described in the previous chapter 2.

Objective of criminal proceedings covers all entire stages of the criminal process and
procedure as a whole and it becomes the main adherence to determining the specific range of the
relations, and the goals and directions of the institution (Bayarsaikhan, 2014:67).

The content of the common and fundamental objective of the criminal proceeding is expressed

in following two directions (See Figure 3.1). It includes:

T °';i"°"uiiveu
n
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Figure 3.1 Objective of Criminal Proceedings
Resource: The Research

1. Reveal a criminal offense fully and promptly and to impose a fair sentence on every person who
committed the crime to prosecute

2. Ensure that no innocent person is accused of committing a crime goal to ensure the acquittal
process Stage of a criminal proceeding is a sum of the direction of periodical mode and the process

with goal that differ sequence, timing and procedure, depending on the functions, rights and power,
interaction and features of the operation of enforcer.

This stage contains the following features:
e Have aclear goal and direction;

e Have awell-organized by sequence;
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e Processes, procedures and actions are interconnected and interdepended for the goal and
principle;
e Each stage of the process and proceeding is to be independent and have a capacity to make
decisions within its power and to be responsible for the consequences;
e Be determined by the procedure and time criteria established by law;
e To be continued
Criminal proceedings are divided into more specific hierarchical or more detailed stages for
countries with a Continental or Inquisitorial system, and their relationship is regulated and legalized
in a very specific procedures.
In view of a publicly accepted tendency, the investigation system consists of following two

main steps: These include:

PRE-TRIAL STAGE TRIAL STAGE

This is the process of detecting and Trial stage is the continuation of the pre-

investigating cases that are mandatory under
the law before the criminal case is resolved
in court and is a relatively independent stage
designed to ensure the evidence process
fully and objectively from all sides.

The pre-trial stage is the stage of the
preliminary investigation and investigation
process. This is aprerequisite for resolving a
casein court stage.

trial court process following the completion
of the inquiry and investigation or it is an
independent stage of criminal proceeding
directed at providing with preparation of
court session on the basis of transferring the
criminal case and defendant into the court,
and ensuring the making of decision and
executing the decision.

> Institute legal proceedings

— Inquiry and investigation

Rights and obligation of the suspect,
which is the main content of the topic,
shall not be touched in this stage. There
is no need to have further more

Transfer the case into the court

v

Figure 3.2 Research Framework
Resource: The Research

L» information on this content because it is
related to the pre-trial stages prior to the

accused.

e Institute criminal proceedings from receiving and checking a complaint and information
about a crime to instigating or declining criminal proceedings, and processes to ensure them
or overseeing it

e Inquiry and Investigation: Commencing and conducting the proceedings, involving some

subjects in this proceeding, summon a suspect and defendant, investigation, interrogation,
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suspension, dismissal, applying and completing the restraining measure and put control over
the proceedings of inquiry and investigation

Transferring the case to court: The last stage before the court, notifying the completion of
the inquiry and investigation, presenting the case material, transferring the case to the
prosecutor, receiving and reviewing by the prosecutor, issuing a judgment of prosecution,

procuratortransfers the case to court

Forms of criminal proceedings

Criminal proceedings is a process that is shaped by its specifics and features. The form of the

criminal proceedings requires the shaping and strengthening of the entire criminal proceedings

(Bayarsaikhan, 2014: 67). For example:

1.

Form of proceedings

Inquiry, investigation, prosecutor's supervision, judicial proceedings, inspection, examination,
searching, testing, analysis, interrogation, court session etc.

Form of documentation

Ordinance by inquiry officer, investigator and prosecutor, a judge's order, a decision to
institute the criminal case, the interrogation minutes of the suspect and defendant, a decision
to bring as defendant, the indictment, the court order, etc.

A form of behavior

For example. Whenever the court composition enters the court hall and the court ruling is
heard, everyone in the court stands up to honor the court, and the accused and the lawyer
stand up to speak at the court

Apart from the fact that the form of criminal proceedings must have been legalized, it is a real

expression of the legal coordination and shall satisfy the following conditions to get the form. It

includes:

Not prohibited by law or approved by law;

Have grounds;

Focused on ensuring evidences;

Forms are interconnected;

Legal anomy and conflicts are restricted;

Be clear and understandable to participants;

Aim to ensure the objectives of criminal proceedings;

Forming condition shall satisfy requirements of evidence materials

Legal relations of criminal proceedings
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This is an independent type of legal process that that is created when the Criminal Procedure
Law is enacted. This relationship is a social relationship of the legal consequences of being provided
with the opportunity, the opportunity for the rights and responsibilities of participants in criminal
proceedings regulated by the laws of the sector, their provisions and norms.

The main features of this relationship are:

1. Established on the basis of criminal procedure law and its related legal norms;

2. With imperative regulation related to legal enforcement;

3. Established between legal subjects related to the establishment of the rights and obligations
of participants in criminal proceedings and their implementation;

4. Established in connection with the detection and proceedings of crimes and cases and
occurrences with criminal consequences;

5. Arising in connection with the implementation of the conditions and procedure for pre-trial
stage and judicial proceedings;

It is a legal relationship with a relatively independent function.

Criminal proceedings relations are, on the one hand, relations between subjects of state power,
and on the other hand, it appears in the process of interaction with participants such as inquiry officer,
investigator, prosecutor, judge and suspect, the accused, witness and victim.

The basic structure of the relationship is:

1. Subject

2. Object

3. The subjective side

4. Legal obligation (Bayarsaikhan, 2014: 67).

The relationship is so wide-ranging in the multiple and continuous stages of the proceedings
that it must be considered in separate.

Moreover, in this stage, it should separately consider legal relations concerned to use force
and coercion in restraining and detention; the legal relations between the inquiry officer, investigator
and the suspect, the defendant, witness and victims; the legal relations between the procurator and
inquiry officer and investigators; the legal relations between the procurator and investigators and
attorney.

Principles of criminal proceedings

It is a legal guideline to ensure the objective of criminal proceedings which is reflected in the

Constitution of the countries, and is recognized within the frame of state policy, and is protected by

international treaties and conventions.
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Thanks to the legal principles, entire criminal proceedings fully express their legal content
with enhancing their abilities and accessibility to influence the society.
In terms of the legal principle, essence, legitimacy and content of the criminal proceedings:
1. Legal orientation to ensure objectives, goals and functions of the criminal proceedings;
2. Countries’ state policies and concepts on the development trends of criminal
proceedings;
3. ltis expressed on the level of legal and moral values, and standard understanding that
is recognized internationally, nationally and socially.
Each country has its own principles of criminal proceedings, which reflect the development
level of the country, the national culture and social characteristics. There are two main criteria for
determining whether the legal principle of a country's criminal proceeding satisfies a common

standard. It includes:

International legal Constitutional criteria
criteria

Figure 3.3 Criteria for the Legal Principle of Criminal Proceedings
Resource: The Research

International Legal Criteria: The legal principles governed and defined by the United Nations
Convention and the acceding or ratifying international treaties of the country, are required to be
legalized and implemented in national law.
Constitutional criteria: The fundamental principles and legal norms of the human rights and
criminal proceedings proclaimed in the Constitution of the country are ensured by how it is
implemented in the criminal proceedings.

International legal criteria and the Constitutional criteria are interacted and interconnected and
their practice is considered to be example standard. The legal principle of the criminal proceedings
covers all entire aspects of criminal proceedings, therefore, it is considered to distinguish it in both

common and special scopes.
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Table 3.1 Classification of Legal Principles of Criminal Proceedings

It refers to the common norms and general conditions of international
Fundamental o o ]
o law, the fundamental principles of the Constitution, and their
principles _ _ o
interrelated and coordinated fundamental principles.

) o Principles specifically designed for specific areas of criminal
Special principles _
proceedings

By nature and characteristics:

It should not be specifically regulated by the state by issuing laws, but
o it is conditioned by requirements of natural freedom inviolability. This
Natural principles | ) ) o _ ) o
is a worldwide recognized principle, including the principles of

equality, justice, humanity and inviolability.

These are the legal principles that are required, and regulated by the
state by issuing laws. This is manifested in a special way that is
Deserved legal regulated by the Constitution and the Criminal Procedure Law, which

principles include: the principle of parties' debate, the exercise of judicial power
only by the court, and the principle of conducting continuous criminal

proceedings.

Resource: The Research

The basic principles of criminal proceedings and their features include:

Principle of equality before law and court: This principle is one of the fundamental principles of
criminal proceedings, and its formal legal basis was first laid out in the 1948 Universal Declaration
of Human Rights. Any person does not discriminate against race, language, age, gender, social origin,
status, wealth, occupation, position, religion, opinion, education, or have equal rights, duties and
responsibilities provided by laws. The conditions for everyone to be a legal subject shall be
manifested through equal treatment.

Discrimination means that an attitude of a state body or official conducting criminal
proceedings intentionally differentiate the participants of criminal proceedings from others, limiting
their legal opportunities or establishing preferences.

All participants having different legal status, such as the suspect, the defendant to the witness,
the victim, the expert and the translator shall enjoy equal rights under the law. Whilst, actions, manner
and attitudes that inquiry officer, investigator prosecutor, attorney and judges unequally treat,
disrespect and discriminate participants in criminal proceedings are considered the violation of the
principle of equality.
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Without ensuring and satisfying the principle of equality before the law and the court, it is

impossible to conduct the criminal proceedings in normal, legality and fair basis.
Principle of obeying the law and observance of laws: Within the framework of criminal law, policy,
this is one of the formal principles that is broadly recognized as the "Principle of Legality” and is
originated from conceptions that ™..It is permitted if it is not prohibited by law. It is prohibited if it is
not permitted by law".

The nature of the legal principle in the criminal proceedings expresses the contents that no
torture anyone outside the law, not to consider as a suspect, to detain no one outside the legal
framework of the law, all actions of the criminal proceedings are carried out in accordance with the
law, the participant is to obey the law in full, to respect the law, to perform any act not permitted by
law, any solution or form of criminal proceedings are fully in conformity with the law; and the
Constitution and the Criminal Procedure Law shall play a key role in regulation of such relations and
it is possible to directly use the content without duplication, content shall be clear and unambiguous.
The principle of ensuring the right of inviolability of a person: Criminal proceedings has the
consequence of not only restoring and protecting the human rights which are violated, but also of
infringing and restricting the inviolability of human rights. The inviolability of human rights must be
secured by the minimum assurances of the criminal procedure, which include:

1. To protect oneself in accordance with the grounds and procedures provided by law;

2. Have the right to protect the inviolability provided by law;

3. Ability to obtain legal assistance, defense and get an attorney in the event of a violation

of the right and freedom;

4. To have provided with the rights and conditions to protect your rights and interests, and

to file a lawsuit and to adjudicate in a fair trial.

Infringement of human rights and assault on their inviolability is often found on the stage of
criminal proceeding, especially in exceptional cases where a person has committed a crime. If a
person is involved in an offense or criminal case and is being investigated through a criminal
proceeding, the case of restricting his or her inalienable rights and freedoms through torture,
prosecution, accusation and the use of coercive force should only be manifested and exercised in
accordance with the procedures provided for by law. Failure to do so will constitute a violation of
human  rights.

Principles of continuous criminal proceedings: This principle is an important principle that is
directly relevant to the entire process, from beginning to end of criminal proceedings, the basic

requirement of which is that a criminal proceeding should be carried out by criteria of a specific
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period of time, with certain stages, aimed at achieving a specific purpose, to be prompt, quick and
easy without delay and so on. Without proper application or failure of this principle, the pursuit of
criminal proceedings would be a retribution.

The principle of fully and objective consideration of the case: This principle is to ensure that all
actions, methods and forms of the criminal proceedings are adequate, fair and fully compliant with
the law.

The status of a case is understood as a whole crime situation, the dependence of the suspects,
the accused and the defendants on the guilty nature of the crime, constituent elements of offense, and
all aspects of the evidence of the relation to the case. The legal content of this principle is to take all
the measures provided by law from inquiry officer, investigator, procurator and the court in order to
sufficiently prove the crime in terms of its condition, elements and guilt (Bayarsaikhan, 2014:102).

The case is investigated from all sides means that it makes an effort to determine and prove
the case from all sides through studying and investigating the situation to acquit and prosecute the
suspect, the defendant and the accused and aggravate and mitigate the liability that is imposed on
them. Complete case identification means the ensuring the fullness of evidence's relevance, and
determining the case with based on sufficient evidence without the omission of all circumstances of
a crime.

In order to ensure these principles, it was prohibited to do illicit actions such as the use of

force, torture, harassment, intimidation. In addition, it is also not allowed to make inappropriate
attitudes, such as prediction, prosecution or acquittal unless the evidence is sufficiently proven in
accurate ways.
The principle of securing the right to defense and to get defense: This was conditioned that the
suspect, the accused and the defendant are provided with the right to get defense, and this principle
relates to the implementation of defense actions at all stages of criminal proceedings (P.Tsagaan,
2012, p. 64). A defense, on the one hand, offers self-defense or protection, and on the other part, at
the request and consent of the person, the competent attorney will provide professional legal
assistance. It is a comprehensive system of legal assistance, services and protection aimed at
safeguarding human dignity and inviolability serving for the benefit of the rights and interests of the
person, and providing for the process of acquittal and eliminating the action of restricting human
rights (Institude, 2011, p. 470).
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3.2. Subject the suspect of criminal proceedings

Whether the criminal proceeding is in accordance with the appropriate normal procedures
depends on the legal rights and obligations or legal status of a subject of that proceeding (P.Tsagaan,
2012, p. 14). This subject implies that the process itself is not only the implementer, but also the
participant in that relationship and their legal status is described in Chapter Two.

The subject of criminal proceedings is a legal subject who is responsible for the conduct and
participating in implementation of criminal proceedings. The subject shall satisfy the following
criteria as the implementer of the criminal proceeding. It includes:

v' Having reached an age determined by the law;

v' Ability to be responsible for the conduct of criminal proceedings;

v' Having the legal status be specifically defined by the law;

v The rights and obligations of the subject are legally enforceable (Bayarsaikhan, 2014, p. 109).

Let us briefly outline one of the participants of the criminal proceedings, Suspect's legal status,
the model of the system for investigating the status and how they are incorporated into the laws of
the countries in the world.

The suspect is a suspicious subject that a criminal case was initiated against him/her, a
decision was issued as a suspect and who complies with the conditions and requirements specified in
the criminal procedure law of the country.

For the formulation, a person who is suspected of being arrested or called for a crime under
the law, and who has not been acquainted with a resolution to prosecute and convict, is understood to
be a suspect. It should be noted that the terms set forth in the law are:

e When such person is caught committing the crime or immediately after committing it;

e When the victim or an eyewitness has directly indicated the person who has committed the

crime;

e When obvious traces of the crime are discovered on the suspect or on his body, clothing,

property or in his dwelling;

e When such person is giving oneself up;

e When there are other facts allowing grounds to suspect a person in committing a crime.

A suspect must be considered as a suspect only when a suspicious circumstance established
by law is detected and proven. Unless otherwise stated, inquiry officer or investigator may not
establish a suspicion in his sole discretion. Only criminal evidence should be guided by the principles

of the criminal proceedings.
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In countries that have a model of investigation and debate in criminal proceedings, depending

on the legal characteristics of its country, the rights and duties of the suspect under the Constitution

and the Criminal Procedure Law have the following rights and obligations: For instance:

To know for what crime he is being suspected;

To be presented with a decree on initiation of a case against hinvher, on his/her arrest, and on
taking measures of restraints against him/her;

To present evidence and submit the petition requiring examination of evidence;

To give atestimony or refuse to give a testimony;

To make self-defense; to have a defense counsel as provided by law;

To require to be compensated for damages occurred due to the activities of an inquiry officer,
investigator, or procurator in violation of law. To lodge complaint regarding the actions and
decisions of the inquiry officer, investigator or procurator;

To have individual meetings with his/her defense counsel

To submit challenges with regard to inquiry officer, investigator, procurator, translator,
interpreter and expert;

To demand that the Crime Investigation is honest and fair;

Be silent before the interrogation, Do not answer questions that aggravate your situation,
Know that each word can be used against you in court. For example: Miranda v. Arizona, 384
U.S. 436 (1966), was a landmark decision of the U.S. Supreme Court in which the Court ruled
that the Fifth Amendment to the U.S. Constitution prevents prosecutors from using a person's
statements made in response to interrogation in police custody as evidence at their trial unless
they can show that the person was informed of the right to consult with an attorney before and
during questioning, and of the right against self-incrimination before police questioning, and
that the defendant not only understood these rights, but voluntarily waived them.

To demand, examining the testimony of the witness against his/her interests;

To make a request to settle the case expeditiously;

To make a request on plea bargaining on the basis of the confession of its guilt;

To not give a testimony against himself or his family, and doesn't consider himself as guilty;

To give testimony in his/her mother tongue or known language, to make use of a translator,
interpreter;

To participate in the criminal proceedings with the consent of the inquiry officer and
investigator,;

To arrive at the time set by inquiry officer or investigator;
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- To fulfill a resolution issued by inquiry officer and an investigator for examination and
investigation;
- Comply with the Criminal Procedure Law and other laws;

The suspect is a participant with the rights and duties provided by laws, therefore, he/she must
be treated with understanding the peculiarities of his legal status. A suspect is a person who is arrested
or summoned on a legal basis and who has not introduced with the resolution on conviction. The
suspect shall not be obliged to testify against himself, as well as to prove his/her innocence or any
other circumstances of the case known to him.

That is why there is a principle that if not proven, then no one can be found guilty of a crime
until proven guilty in court according to the law. These principles also apply to The International Bill
of Human Rights and the international treaties and conventions (Nation, 2019).

Depending on the model of the criminal proceedings and the stage and nature of the
investigation, one of the potential rights of the suspect is "plea bargaining” that is pursued in the
United States (Bayarsaikhan, 2015: 79).

Prior to the pleading guilty and entering into a negotiation of plea bargaining, the suspect
(accused) shall base solely on his own conscience and voluntary decisions and it is prohibited to
intimidate, threaten or harass by the procurator attorney in any way. A recent study found that 95%
of all crimes in the United States are decided by the plea bargaining and only 5% of cases are settled
by court session (Joel, 2014).

In criminal proceedings, practice in the United States, preliminary negotiation on plea
bargaining is made on the basis of defendant pleads guilty. Itis common that defendant hopes the
expectation of lesser charge at the court session (Brunham, 2006).

In other words, plea bargains are an agreement in a criminal case between the procurator and
the defendant that usually involves the defendant pleading guilty in order to receive a lesser offense
or sentence. They are often just considered as a way of establishing a "mutual acknowledgment™ of
the case's strengths and weaknesses, and don't necessarily reflect a traditional sense of “justice.” In
addition, the court session shall not be held therefore, the case shall not be exposed to the public and
it is beneficial for the defendant that whose privacy and private interests shall not be disclosed.

This system of plea bargaining is widely criticized by law scholars. Namely: German
professor B. Schunenman says "Plea bargaining is a contrary to the principle of legal state... On the
one hand, as if it were a sentence reduction, but on the other hand, the burden of aggravating his or

her sentence will come naturally from the law enforcement officer if he or she wants to exercise
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procedural rights to dispute the amount and terms of a conviction. Also, this plea bargaining violates
the principle of fair punishment that the reality of what he did." (Schinemann, 2010)

Plea bargains are extraordinarily common in the American legal system, and the U.S.
generally recognizes three types:

1. Charge Bargaining: the most common form of plea bargaining, the defendant agrees to

plead guilty to a lesser charge provided that greater charges will be dismissed;

2. Sentence Bargaining: far less common and more tightly controlled that charge bargaining,
sentence bargaining is when a defendant agrees to plead guilty to the stated charge in
return for a lighter sentence;

3. Fact Bargaining: this is the least common form of plea bargaining, and it occurs when a
defendant agrees to stipulate to certain facts in order to prevent other facts from being
introduced into evidence (Bayarsaikhan, 2015: 80).

The objective of the criminal proceedings is to ensure that each person who has committed a
crime is fairly punished and to ensure that no innocent one is found guilty of a crime. Implementation
of principles of innocence should ensure that no adherence to one side during the inquiry and criminal
proceedings, the rejection of the worship of evidence of predetermined truth, and no event of bringing
others to unreasonable suspicion.

Moreover, taking into account the circumstances of improving the legal status of the suspect,
acquittal of the suspect or considering the mitigating possible convictions with the criminal case

component are aimed at satisfying the objective of criminal proceedings.
3.3. Legal status of the suspect, its implementation, and challenges

There must be a suspect in each case of the offense. Detection and investigation of the crime
is executed by inquiry officer and investigator with a power to use coercion and force on behalf of
the state, and their proceedings are supervised by the prosecutor, and the corresponding punishment
is exercised by the court. In short, the above process is a criminal proceeding and the objective of the
proceedings, the legal status of its enforcer and participants, the relationship between them in criminal
proceedings, its form and adhering principles are described in preceding chapters.

Relations of criminal proceedings are aimed, on the one hand, at restraining of the rights of
a person involved in acrime and violating the human rights, and on the other hand, at protecting and
restoring the rights of a person who has been hurt due to the crimes, therefore, it is crucial that the
relationships of the above criminal proceedings, its form and principle are strictly pursued.

In criminal proceedings, the suspect participates in all stages including the conduct of

investigation to detect the crime, searching, confiscating, taking testimonies, confrontation
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interrogation, making analysis, collecting evidence, protection of witness and victims, settling
requests and complaints in relation with criminal proceedings, establishing evidence materials for the
prosecution or acquittal and taking restraining measures etc.

Because of each of the above stages has its own peculiarities and interactions with a logical
sequence of actions, and failure to keep the principles of criminal proceedings and infringement of
legal relations, norms of criminal proceedings make considerable change and influence to the fate of
the suspect. That is why the legal status of the suspect is so important in the criminal proceedings. It

is shown in Table 3.2

Table 3.2 Suspect

The suspect is a participant with the rights and duties provided by laws, therefore,
he/she must be treated with understanding the peculiarities of his, her legal status.

1. A suspect is a person who is arrested or

2. Summoned on a legal basis

3. 'Who has not introduced with the resolution on conviction?

4. The suspect shall not be obliged to testify against himself, as well as to prove

his/her innocence or any other circumstances of the case known to him.

Resource: The Research

Let's look at the legal status of the suspect mentioned in the table above by making an analysis
of the Criminal Procedure Law of Mongolia and its implementation status.

For the state structure, Mongolia has an integrated and democratic system Interms of the legal
system, the country has a system of Roman-German law. In criminal proceedings, it has a system of
investigation. The relevant criminal proceedings legislation is as follows:

1. The Constitution (1992);
The Criminal Code (2015);
The Criminal Procedure Law (2017);
The Law of Court (2015);
Law on the Legal Status of Judges (2013);
The Law on Police (2017);
The Law on Procurator (2017);
The Law on Victim and Witness Protection (2013);

© oo N o g~ w DN

The Law on Arrest and Detention of Suspect and Accused (1999);

10. The Law on Legal assistance for insolvent offenders (2013).
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Summarizing the legislation on criminal proceedings over the last 20 years:
+ 2002-2016 the Criminal Procedure Law;
++ Since 2017, the revised Criminal Procedure Law has been in force.
Researchers consider that the country's system of criminal process was the system of criminal

proceedings from 2002 to 2016, and it was changed to a criminal procedural system in 2017, it

becomes a reform of the system of investigation proceedings.

Table 3.3 2002 Criminal Procedure Law of Mongolia Implementation/review/

No POSITIVE NEGATIVE
) o ) ) At the pre-trial stage, detention measures were
It has fulfilled its historic role in detecting i )
1 o ) predominantly taken with an unclear ground
and restricting the crimes.
for “potential escape”.
) Expanded the rights of the suspect and the | Participants' rights have been violated due to
accused. limited right of attorney.
Procedure on how to take measures in
It has shifted to a new procedure that it | detaining and arresting and its release
3 receives court approval for arrest and condition were too general and were not
detention measures. regulated in detail. This situation led to arise a
complication.
L The duplicated rights and duties of the inquiry
Increased responsibility for the executor of ) ) )
4 o _ officer and the investigator and it could not be
criminal proceedings. - )
distinguished.
There have established some new Due to the excessive privilege of supervision
regulations that have not been by the procurator in criminal proceedings, there
5 | implemented before For example: make a | were difficulties in investigating the case.
request, detention of suspects, legal
assistance etc.
5 The debate was legalized and recognized | The court session did not satisfy the principle
as a principle of criminal proceedings. | of debate.
_ . Time for an investigation under detention and
It has legalized the conditions and o _
N o ) criminal proceedings have been delayed too
7 opportunities for obtaining a lawyer in
) long and damages have been expanded.
pre-trial stage.
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Torture and inhuman treatment of Torture was not completely eliminated due to
humiliation was prohibited by law during | that the interrogation procedure was too

the interrogation and criminal general.

proceedings.
Resource: The Research retrieved from NUM (2015)

Table 3.4 Peculiarities of procedural and proceedings systems

Ne PROCEDURAL SYSTEM PROCEEDINGS SYSTEM

1 | Prosecution based process activity Evidence-based decision-making, relationships

All  kinds of crimes are under )
) o The process of transferring some extreme grave
2 | investigation. Slow progress through
o _ o or grave cases to the court
inquiry and investigation

The widespread wuse of detention | In exceptional cases, detention may be applied
3 | measure of suspects and defendants | only on certain grounds, which intentionally

whose guilt is not yet found,; obstructed the law process.

The trial shall be carried out on the level

of case file materials established by | The trial will be based on a debate with a

4
inquiry officer and investigator, and the | preliminary examination of the evidence.
debate shall not be implemented

c The procuratorshall  supervise  the | Investigation and proceedings shall be supervised

inquiry and investigation. by the competent court.

It is common for a decision of primary o ) )
_ In most cases, the decision of the primary court is
6 | court is repeatedly changed, returned for
the final one.

re- investigation.

Resource: The Research

The 2017 Criminal Procedure Code is considered that it has made the progress in saving time
and expenses and protecting the rights of participants in criminal proceedings, but the new law did
not legalize the rights of the Suspect, which is a matter of debate for researchers (Legalinfo, 2019).
The structure of the new law includes: 9 parts, 46 chapters, 385 articles, and Part Il of this law
has legalized the enforcer and participants of the criminal proceedings. For instance:
e Part 3: Court criminal proceedings is settled in court, conducting a court session open and
court composition to handle the criminal proceedings

e Part 4: Procurator Court, Prosecutor's powers, duties and supervisions and inspections
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e Part 5: Attorney rights and obligations of an attorney, selection of an attorney, participation
of an attorney, guarantee of legal action

e Part 6: Organizations and officers conducting the investigation. The powers of the
investigator and head of the investigation department.

e Part 7. The defendant: Prohibition of preliminary determination of the defendant's guilt,
knowing for what crime he is being accused, refusing to give a testimony, communication
with his attorney, filing a complaint, the role of the defendant in court session

e Part 8: Victim, civil plaintiff, civil defendant, victim, victim's rights and information, security,
civil plaintiff, civil defence

e Part 9: Other participant: expert, expert's rights, duties, specialist, translator, interpreter, legal
representative, witness, external witness.

In connection with the above legal regulation, the suspect is so-called or nicknamed as
‘participant of non participant’ of criminal proceedings (Unurmaa, Comparative Study of the German
Code of Criminal Procedure (StPO) for Legal Regulations of the Status of a Participant of Non
Participant or “Suspect” in the Crimanal Procedure, 2019).

In the Criminal Procedure Code of Mongolia, a "suspect'™ is defined as a participant in a
criminal proceeding as specified in paragraph 1.13 of Article 1.4 of this law. This is a person who is
suspected on the grounds provided by law to commit acrime and has the right to protect its legitimate
rights and interests and to seek legal assistance. But, rights and duties of the suspect has not been
legalized. This is not only raises the question of the legal status of the suspect and its implementation,
but also it creates a legal gap (Minister, 2010).

The suspect has been legalized as a participant in the criminal proceedings. However, the
rights and duties of the defendant were legalized in Chapter 7 of this law, but it missed to indicate the
methods and procedures on how to enjoy and exercise his rights and duties /indicated in Table 2.

A suspect is a person who is arrested or summoned on a legal basis and who has not introduced
with the resolution on conviction. The suspect shall not be obliged to testify against himself, as well
as to prove his/her innocence or any other circumstances of the case known to him.

In addition, the suspect has the right:

- To know for what crime he is being suspected,

- To be presented with a decree on initiation of a case against hinvher, on his/her arrest, and on
taking measures of restraints against him or her;

- To give atestimony or refuse to give a testimony;
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While the suspect a legal subject having the necessary rights and duties during the criminal
proceedings, but this relation has not been legalized, therefore, it is understandable that it will be
difficult to enforce it. This could have a negative effect on the objective and goal of criminal
proceedings and its relations, rights and duties of the participants and principles (Unurmaa, 2019).

For example: From the moment a person is suspected to commit a crime, and even before
issuing a resolution to call for as defendant and institute the criminal case, how to take a testimony
from a person involved in the crime is incomprehensible for both criminal proceedings and the subject.

Article 16 of the Constitution of Mongolia guarantees the inviolability of a person and the
fundamental right to not testify against himself. However, current law does not regulate the process
of suspecting or taking a testimony from the suspect. Taking a witness testimony from a person who
is suspected to commit crime is a serious violation of his or her fundamental rights. It has legalized
the rights of other participants in the criminal proceedings and but it has not identified the status and
rights of the "suspect”, and this violates the Constitution.

Furthermore, the suspect is a subject who is suspected of a crime under suspicion of
committing a crime and has the right to protect the legitimate rights and interests and get legal
assistance.

Suspected on grounds provided by law is the “reasonable suspicion” referred to in paragraph
1.23 of Article 1.4 of the Law that means information on crimes that have resulted in certain
conditions of conduct of a specific operation or which may be committed, as well as the inner faith
of a detective, procurator and judge based on the circumstances of the case.

The inner faith of a judge, procurator and investigator is neither a psychological attitude
toward an individual's problem, nor a personal belief and it correctly identified the source of the
document's significance in resolving any case or dispute and belief that they are proven based on
professionalism and their beliefs are ensured by decisions made in accordance with the law. When a
competent official establishes grounds or rights to suspect others of a criminal offense, and affords
him opportunities and conditions for violating human rights, on the other hand, the right or
opportunity of self-defense to the person suspected should be established.

Except for arrest, the rights and opportunities provided to the suspect were not provided by
the 2017 Criminal Procedure Code and there is a situation that he or she may be directly convicted
of giving a witness testimony.

Based on research methodology in the next chapter of the thesis, an evidence based analysis
and conclusions will be made on how this legal anomaly, not regulated by the Criminal Procedure

Law, is being implemented at the stage of an inquiry officer, investigator and prosecutor. The analysis
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will also be carried out in the grounds for suspecting and exercising the rights of suspects that have
become an enemy of criminal proceedings or a pressing issue of criminal proceedings and they are

causing human rights violations.
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CHAPTER 4. RESEARCH METHODS
4.1. Research data

The research shall be conducted relying on the qualitative and quantitative data. All types of
printed sources shall be collected, questions for the questionnaire shall be selected from the criminal
files, statistics shall be taken from official sources, and legal provisions shall be collected and
comparative analysis shall be made during the qualitative research.

Scope of the research work:

1. Ground to recognize as a suspect and whether the suspect’s testimony has the significance of
evidence to implement the criminal process?

2. Whether taking a testimony from the witness as a suspect or a testimony from the suspect as
a witness is the omission of criminal process?

3. Within the scope of the research questionnaire that asks Whether the violation of the suspect’s
rights is the violation of human rights? Take a clear example, particular cases shall be studied
for the grounds to recognize an individual as a suspect, significance of the statement’s
evidence of the suspect, the criminal proceeding coercion or arrest of the suspect, and
detention of a suspect in accordance with the legal standards of the countries and the standards
legal rights, behavior, attitude, and circumstances to be observed by inquiry officers,
investigators, prosecutors, and judges who implement the laws and criminal processes of

Mongolia.
4.2. Research data processing

The legal system of Mongolia is included in the Roman-German legal system and this section
apply to the Examining Court Model EX office, doctrine which focuses on proving the legal breaches
and disputes (Batzorig, 2016:54). This model states that "Judges, prosecutors, and investigators
should collect the evidences for both accuse, acquittal, aggravation and mitigation and resolve any
case based on the realistic evaluation principle.

Evidences and process to prove are more crucial for determining or investigating whether a
crime has been committed or a person suspected of a crime is guilty. It is impossible to imagine
criminal proceedings without any proof or evidence. The legislators are entitled to take compulsion
measures for a suspect who causes or may cause obstruction to the evidence collection and
investigation.

The above is detailed into the following three contents:

1. Ground to recognize as a suspect
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2. Evidence
3. Compulsion for a suspect. Let's discuss each content in brief and make a research data
processing.
A.Content
1. Ground to recognize as a suspect the suspect is a person who has been suspected and arrested or
called on the grounds specified in the law and has not been acquainted with an ordinance to recognize
as a suspect. When the grounds to recognize as a suspect were compared to the grounds stated in the
Criminal Procedure Law of Mongolia (see Table 4.1):
Table 4.1 Comparison of Criminal Procedure Law

Ground to recognize as )
Country Grounds stated in the laws

a suspect

« Reasonable suspicion that set forth in part 1.23 of
the Clause 1.4 of the Article 1 of the Criminal

Recognize as a suspect Procedure Law means the creation of circumstances

Mongolia | with the grounds stated to conduct particular operations or the report made

in the applicable law. by investigators, prosecutor, or judges based on the

information or circumstance of a crime which may

be committed.

e Arrested the suspect on the spot or immediately after
committing a crime;

e The criminal was directly identified by the witness or

) the person who had seen him or her;

Recognize as a suspect ) S

Other _ e Trace of the crime was clearly identified and found

) with the grounds stated . _ )

countries | ) from the suspect's body, clothing, items, and

in the applicable law. _
accommodation;

e |f the person revealed his or her crime;

e There are other documents with grounds to be

suspected of a crime.

Resource: The Research

2. Evidence:
Evidence is a set of all the information and its documentary sources that were identified and

reviewed by a way of comprehending approving or contradicting with the criminal proceedingmeans
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in accordance with the criminal standards to identify whether the facts with legal consequences were
acrime (Bayarsaikhan, 2014:137).

Cause 6.1 of'the Article 6 of the Criminal Procedure Law of Mongolia states that “Facts and
information, with respect to the circumstances of a crime, obtained in accordance with the grounds
and rules set by this Law shall be deemed to be evidence”.

According to the above provision, in terms of Mongolia, evidence should meet the following
features and characteristics:
v Facts and information about the circumstances of a crime;

v Obtained in accordance with the grounds and rules set by the law;

v Obtained under the procedure specified in the law
Requirements for evidence:

1. Have the grounds and conditions specified in the law;

2. Obtained in accordance with the law or by means which are not prohibited by the law;

3. Not to violate the immunity of human rights;

4. Be free from torture?;

5. Intends to comprehensively and substantially determine both conviction and acquittal
documents.

In terms of the type of evidence (Bayarsaikhan, 2014:137), part 2 of the Clause 16.1 of the
Article 16 of the Criminal Procedure Law states that “Documental evidence must be described in
detail in conclusions, material evidence, and documents by a witness, victim, civil claimant, civil
defendant, suspect, convict, and accused, video and photographs, video and video-audio records,
forms taken from traces, minute of the investigations, complaints and information by an individual,
legal body, and officials, and other documents stated in this law”.

In the context of the above provision and subject formula, testimony of a suspect and witness
is related to the type of evidence.

Testimony of a suspect is the ground of measures taken to recognize as a suspect and pre-trial
restrictions as well as spoken information provided by a suspect or a measure of restraint, as well as
oral information about the case. The suspect's testimony shall not be made in force and must be only
the suspect’s statement. Furthermore, the testimony of the suspect who confessed his/her guilt shall
not be the ground to consider him/her as committed a crime and to condemn. Besides, the suspect is
not charged with responsibility because the suspect’s testimony is not compulsory to be true and
correct. If the suspect was made to give a testimony by violating the procedures stated in the law, the

testimony shall not be deemed as having sufficient evidence.
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Testimony of awitness is the information which was discovered and confirmed in accordance
with the Criminal Procedure Law and oral testimony about the clear facts of the crime circumstances.
A witness is obliged to prove the source of his or her testimony by a particular facts, to be present at
the court and prosecutor's office, and to give true and correct testimony on the criminal case. If a
witness avoided to give a testimony by purpose or gave a false statement, charge shall be borne in
accordance with the Criminal Procedure Law.

Comparison of the requirements for the statements of a suspect and witness:

Table 4.2 Comparison of the requirements for the statements of suspect

Whether obliged to Whether the testimony is
Type of
Legal status state the source of the | true and correct and to bear
statement L
statement a legal responsibility
_ Called with the ground
Testimony of )
_ of being aware of the Yes Yes
a witness ) _
crime circumstances
_ Arrested because of the
Testimony of r~
ground of suspicion as No No
a suspect _ }
committed a crime.

Resource: The Research

The above table shows that the suspect and witness are two different subjects in terms of the criminal
proceeding goals and participation.
3. Coercive measures:

The criminal proceeding is inseparably linked with the process of coercion and is an activity
which directs towards enforcement of the laws and coercion measures. On the other hand, it is an
activity focused on ensuring the criminal process. For instance, the following requirements are put to
truce illegal activities of a suspect and other participants during the process of getting on to a crime
and of resolving the case and to promptly identify the nature of the case:

- Escaped or attempted to escape from the crime scene and investigation;

- Deliberate and false testimony was revealed and identified during the investigation;

- Intentionally hid or eliminated the traces and evidences of a crime;

- Caused obvious obstacles to and disrupted normal operations of the investigation;

- Participated in a serious crime in a group and it was compulsory to intercept the crime

conseqguences.
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The above terms must viably be formulated with direct meaning. If the grounds for applying

the coercion were unclear and too general, the coercion shall not be conducted legally and immunity

of human rights is violated spontaneously.

The coercive measures of the criminal proceeding have the following features:

>
>

>
>
>

Used only when a criminal case was instituted and under the existence of legal grounds;
Implemented through the particular procedural means in accordance with the principles and
procedures specified in the law;

Special measures to be taken by the officials (inquiry officers, investigators, prosecutors) set
forth in the law;

Coercive measures are taken under the prosecutor's monitoring-consent and the court award;
Consequences restricting human rights are created;

Compulsory to use or directly perform capacity.

In terms of criminal proceeding goals and principles:

1. Preventive measures

2. Suppression measures

3. Measures aimed at setting protection
4

Measures aimed at restricting the rights

In terms of legal sanction purpose and content:

1) Arresting a suspect
2) Pretrial restrictions
3) Other coercive measures

Arresting a suspect shall apply to the person who was recognized as a suspect. The part 1 of

Clause 34.1 of the Article 34 of the Criminal Procedure Law mentions the grounds to arrest a suspect

under the court approval and procurator's control. The grounds to arrest a suspect without taking the

court approval are mentioned in Clause 31.5 of the Article 31 of the same law.

Table 4.3 Arresting a Suspect

No Grounds to arrest a Grounds to arrest a Post-arrest actions or
suspect with court suspect without court Rights of the arrested suspect
approval approval
If a suspect was not present .
P P Aurrested in the act of
at the summoned place committing a crime o
1 | without any excuse or : .g Suspected for what crime
. immediately after
refused to receive the o i
. committing a crime
notification;
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Escaped or there is a

In case of the urgent
ground to escape when g

To be entitktd to have legal

2 circumstance state in this :

summoned by a assistance

I law

notification;

If there is a ground that the

investigator, procurator,

ylc_tlm, and witness may Directly stated by a Wa_rn that _ h|s/her_ actlorTs and

jointly oppress, threaten, | . i testimony will be evidence in court
3 witness and victim as

and affect the life and ) ) against him/her
committed a crime

health of the person who

committed a crime;

If there is sufficient around Warn him to apply the coercion 5 as
) g stated in the relevant law if he failed
to consider as committed a

4 crime and repeat the crime o _comply with — the  legal
requirements

or end to the crime;

Actions shall be taken to identify the

Traces of a crime were
personal status of a suspect and take

5 identified in the ) . .
. B o R a testimony within 6 hours since
If there is a ground to identified person’s ]
- g ) arresting the suspect
eliminate, modify, and clothing, body, - . -
: i ) The investigator shall inform of the
forge the evidence, or to | accommodation, items, suspect's  familv  member  aced
illegally affect the witness, and vehicle P y g

abovel8 or a lawyer within 6 hours
since arresting the suspect or if the
suspect was a foreigner, the
investigator shall inform of the
relevant  country’'s  diplomatic
representative board.

victim, and the person who
6 | was involved in the crime

Resource: The Research

B. Research data processing:

Research question-1: Whether the grounds recognize as a suspect and the suspect's
testimony have the evidential significance to implement the criminal process?

In the criminal law, a person who was suspected of a crime is deemed as a suspect who is in
the criminal case proceedings since taking a testimony with sufficient grounds under the procurator
and investigator's internal faith as have committed a crime. Accused is a suspect for whom a criminal
case was filed and a resolution has been to summon as an accused and the accused shall be called as

an inductee.
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The suspected person is not a participant of the criminal procedure. Therefore, there is no
regulation of the relevant subject in the law. There is no decision to recognize and determine as a
suspect and the rights and obligations of a suspect are directly explained in order to take a testimony.

Testimony of a suspect is of great importance since the testimony is included in the type of
the criminal process evidence in terms of the investigation system and it is impossible to imple ment
the criminal process goals without taking the suspect’s testimony and determining the guik.

Therefore, the provisions of German and Mongolian criminal processes were compared for
the grounds to recognize as a suspect and activity to take a testimony from the suspect. Both these
two countries have the investigation systems in terms of the legal and criminal case proceeding.

Table 4.4 Comparison of the actions to recognize as a suspect and to take
a testimony from the suspect

Grounds to recognize as a suspect and take a
No ) Germany Mongolia
testimony from the suspect

Whether the action to take a testimony from a
1 - Yes No
suspect has been legalized?

The investigator and prosecutor are obliged to clearly
explain the case for which the suspect has been
2 | investigated in order to explain about the relevant
case and should not express the explanation in

unclear or roughness manner.

Explain that you have the right to not make a Regulated in _ _
) o There is no this
statement about the case being accused or that you detail in the )
) ] type of regulation
have a right to counsel before your chosen counsel | Article 136 of the | o
o ) ) ) o in the Criminal
before giving voluntarily a testimony or testimony. Criminal
3 Procedure Law of
Procedure Law of )
] ) ) ) ) Mongolia.
The suspect is explained not to give any testimony Mongolia.

for the accused case or give a testimony voluntarily

or to take advice from his/her advocate.

The suspect is entitlekd to make a request to get
4 | inspected each evidence to repudiate the ground of

accusation.
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In case of accepting to give a testimony, the suspect
is explained to give a written testimony like a victim.
The suspect is reminded to be given a commuted
penalty if he/she gave a true testimony, not to conceal
and delude the crime, however, he/she is entitled to
tell lies in order to prove his/her innocence
/NVortduschung einer Straftat 8 145d StGB/, not to
slander others to a crime or not to create false
suspicion /die falsche Verdachtigung (8§ 164 StGB),
not to slander others/ Beleidigungsdelikt 8§ 185 ff.
StGB / and is explained that it is a crime stated in the

Criminal Law.

Resource: The Research

Research question-2: Whether taking a testimony from witness or taking a testimony from
suspect is the omission of criminal process?

According to the Content part stated in the Article 4.2 of the research methods or research
text, witness is a person who is aware of the circumstances that are significant for the criminal case
procedure. The witness is obliged to truly and correctly state the facts about the crime. If the witness
precluded the criminal case procedure or deliberately refused from giving a testimony or gave a false
testimony, the witness shall be charged with the responsibility set forth in the Criminal Law of
Mongolia.

According to the logical sequence of the research work and the questionnaire 1, the action to
take a testimony from the suspect was not legally regulated under the Criminal Procedure Law of
Mongolia. Therefore, how to take a testimony from the suspect is unclear for the inquiry officers,
investigators, and procurators and is difficult to implement it.

The suspect "witness™ is not obliged to give any testimony against himself and to prove his
innocence, but is obliged to give true and correct testimony in the case of being a witness. In case if
the case related to the relevant suspect was proved and the “witness” suspect was proved as giving a
false testimony, anissue shall be arisen whether to charge him/her with legal responsibility.

Clause 31.6 of the Article 36 of the Criminal Procedure Law is regulated to explain the rights
of only arrested suspect, but it does not apply to other persons who have been suspected of committing

a crime.
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Research question-3: Whether the breach of the suspect’s rights and obligations is the
violation of human rights? Take a particular example

According to the logical sequence, taking a witness testimony from the suspect whose rights
and obligations were not determined, leads to violating the rights and obligations of a suspect on the
basis of being suspected of a crime:

e Be informed of what crime he has been suspected;

e Get acquainted with the grounds and resolutions on instigating legal proceeding, arresting,
and pretrial restrictions;

e Submit documents and make a request to get inspected the evidences;

e Give atestimony and refuse to give a testimony;

e Advocate himself or herself and have a lawyer as required by the law;

e Notto give a testimony against himself or herself and against your family and not consider
himself or herself as guilty;

e The suspect’s right to take part in the criminal case proceeding as approved by the inquiry
officer and investigator was limited to be implemented during the criminal case proceeding.

The suspect is a person who has been arrested or summoned based on the grounds stated in
the law and who has not yet got acquainted with the resolution on summoning as an accused.

The arrest of a suspect by an inquiry officer and investigator based on the grounds specified
by the law is a coercive measure. The coercive measure leads to violating the human rights depending
on what extent and how it has been used as allowed by the law, although it expresses the content and
purpose of crime interception and prevention and is implemented by directly and indirectly getting
through the inviolability of human rights.

As shown in the international research (Bayarsaikhan, 2016), breaches such as treating a
suspect in inhuman manner, violating human rights without court award and consent, putting into
custody for a long time by suspecting without any evidence, and misusing the laws to take pre-trial
restrictions during the use of process coercions including arrest, detention, examination, confiscation,
and restriction of travel right have been common in many countries including Mongolia in accordance
with the UN treaty institutions.

Grounds to arrest, accuse, and take pre-trial restrictions for a suspect have been compared

with the legal regulation of criminal proceedings in Germany, France, and South Korea.
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Table 4.5 Grounds to arrest and detain

No

Countries

Legal grounds

Term

Description

Germany

If the accused, in the course of
an investigation, attempted to
cause obvious obstacles to the
purpose of investigation, to
destroy the evidence, to
and
false

evidence, the suspect shall be

influence witnesses

experts, or to give
arrested /detention/ as stated
in Articles 112-113 of the
Criminal ~ Procedure  Law.
Prior to taking this measure,
the court makes an award for
the term of sentence based on

the preliminary examination.

According to Article
121 of the Criminal
Procedure Law,
measures to be taken
under detention shall
only be valid for up to
six months based on
the grounds specified
by the law and the
period shall be set by

the court.

The major outcome of
the
process depends on the

investigation

execution of emergency
investigation, required
works, and taking a

testimony  from the

Witness.

France

Grounds for arrest are deemed
to prove the suspicion with
by
taking into the real conditions

particular ~ documents

which focus on preventing

escape and interception.

In case of arresting for
4-24 hours, the issue
shall
the
consent and for up to
48 hours,
shall

the judge's resolution.

be resolved by

procurator’s

the issue

be resolved by

An officer such as

Police  officer and
commissioner is
authorized to carry out
an investigation
required to identify the
person suspected of a
criminal case and to
verify the accuracy of

identity information.

South

Korea

Authorized to directly arrest
the handed,

committing and

person red
a crime
detains the suspect on the

following grounds:

For the period of 24
hours to 30 days

In the criminal process,
the
suspected

person  being
is called a
suspect prior to

transferring to the court
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- No specific residential and then called an
address and attempted to accused after
escape. transferring to the court.
- Intentionally attempted to
give a false testimony or gave
a false testimony.

- Eliminated the evidence or
attempted to eliminate the

evidence

Resource: The Research
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4.3. Outcomes of the research work:

Outcomes of the research work were listed in the table as giving answers to each research

question in accordance with the logical sequence of the research work.

Research question-1: Whether the grounds recognize as a suspect and testimony of the suspect are

significant for implementation of the criminal process?

Answer:

1.

"Reasonable suspect” stated in part 1.23 of the Article 1.4 of the Criminal Procedure Law of
Mongolia means the information about the circumstances created to conduct certain activities or
the crimes which may be committed and the internal reports by investigators, procurators, and

judges based on the case circumstances.

In terms of the types of evidences, part 2 of Clause 16.1 of the Article 16 of the Criminal
Procedure Law states that "Factual information shall include testimonies, material evidences, and
documents of witness, victim, civil claimant, respondent, suspect, accused, and indictee, expert's
conclusion and testimony, inestigator's examination, video records and photographs, audio -
audio-video records saved as stated in this law, forms taken from the traces, investigation... Note,
and complaints and information by individuals, legal entities, and officials, and other facts
specified in this law. If the above clause was discussed in the context of legal content and topic
format, testimonies of a suspect and witness apply to the type of evidence. Evidence is an
important component of the criminal proceedings and purpose of the proceeding shall not be

ensured without evidence and activity to prove.

Description and outcome:

1. There is no definition about a suspect in the Criminal Procedure of Mongolia.

2. Relations to take a testimony was also not regulated.

Research question-2: Whether taking a testimony from witness or taking a testimony from suspect

is the omission of criminal process?

Answer:

1. The research Question-1, set in accordance with the logical sequence of the research work,
states that taking a testimony from a suspect is not regulated by the Criminal Procedure Law.
Therefore, inquiry officers, investigators, and procurators face difficulties to implement it.

2. The suspect "witness™ is not obliged to give any testimony against himself and to prove his

innocence, but is obliged to give true and correct testimony in the case of being a witness. In
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case if the case related to the relevant suspect was proved and the “witness” suspect was
proved as giving a false testimony, an issue shall be arisen whether to charge him/her with
legal responsibility as a witness.

3. Clause 31.6 of the Article 36 of the Criminal Procedure Law is regulated to explain the
rights of only arrested suspect, but it does not apply to other suspects who have been

suspected of committing a crime.

Description and outcome:

1. Adispute to define the legal status of a “suspect” who the major participant in the criminal
proceeding, but his rights and obligations are uncertain is not a process issue on whether an
investigator or procurator determines as a suspect or issue a resolution to determine as a
suspect but the suspect’s pending action to prove his/her innocence by giving a testimony as
the main participant in the above proceeding. It conflicts with the section 4 of the Article 1.7
of the Criminal Procedure Law, which states that “Inquiry officer, investigator, procurator and
the court shall not have the right to demand the suspect, accused or defendant to prove their
mnocence themselves”

2. The Criminal Procedure Law legalizes the suspect as a participant in the criminal proceedings,
but it does not regulate the activity to take a testimony. Taking a witness testimony seriously
violates the suspect’s fundamental rights and conflicts with the Constitution because of not
specifying the suspect’s status, rights and obligations.

3. During the year of 2017 in which the revised edition of the Criminal Procedure Law became
effective, the number of total suspects and concerned with crimes reached 18.1 thousand in
Mongolia. In addition, 4314 or 23.8% of them were sentenced (NSOM, 2017) (see Appendix
VI).

4. Witness testimonies were taken from the 4314 suspects by warning not to give any false
testimony as stated in the law. The suspects were summoned as defendants on the same ground
and were subsequently transferred to the court upon ad judgment. As anexample, please refer
the file of a suspect who was defined by the court whether he is guilty with the following
documents:

- Testimony given as the witness (September 18, 2017)
- Decree to summon as accused (October 30 2017)
- Testimony given as a defendant (October 31, 2017)
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Research question-3: Whether the breach of the suspect’s rights and obligations is the violation of
human rights? Take a particular example
Answer:

1. According to the logical sequence, taking a witness testimony from the suspect whose rights

and obligations were not determined, leads to violating the rights and obligations of a suspect
on the basis of being suspected of a crime.
The suspect is a person who has been arrested or summoned based on the grounds stated in
the law and who has not yet got acquainted with the resolution on summoning as an accused.
The arrest of a suspect by an inquiry officer and investigator based on the grounds specified
by the law is a coercive measure. The coercive measure leads to violating the human rights
depending on what extent and how it has been used as allowed by the law, although it
expresses the content and purpose of crime interception and prevention and is implemented
by directly and indirectly getting through the inviolability of human rights.

2. The above circumstance was described by a specific example or within the framework of the

suspect’s arrest and detention.

Description and outcome:

1. Reports of the National Human Rights Commission of Mongolia and the
recommendations and remarks issued by the UN human rights organizations had
repeatedly emphasized that in Mongolia, the suspects and accused who did not commit
felony crimes are commonly detained with the ground of being possible to escape (44.5%
in 2017 and 42.3% in 2018), prolonging the period of their stay in detainment centers
repeatedly without any evidence or actual reasons, and transferring them to different
detainment centers, and evidence collection activities such as investigations based on the
legal status of the suspect whose rights have been restricted created a factor of the non-
torture form and the executive and investigative methods are commonly used in the
criminal proceedings (NHRC, Human Rights Magazine, 2018).

2. Furthermore, the suspect has no chance of being aware of the case for which he/she has
been suspected prior to getting arrested and his or her right to take a lawyer is violated
during the arrest and detainment. Whoever blamed for a crime is entitled to have a lawyer,
be considered innocent at an open trial, to be advocated, and communicate with the
selected advocate (Nation, 2019).

3. According to the survey by the National Human Rights Commission, 294 or 55% of 529
convicted were reminded of their rights to take lawyers, defend themselves, lodge
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complaints to the court, and not to give a testimony against them. However, there is no
document which proves the reminder of the above rights of 205 or 38%, so it may be
deemed not reminded (NHRC, Right to Take Legal Assistance by the Detained Suspects,
Defedants, and Indictees, 2017)
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CHAPTER 5. CONCLUSION

5.1. Conclusion

Mongolia has been paying attention to the reform of its criminal law system since it has
selected the democratic development way in 1990. As a result, the Criminal Code, Criminal Procedure
Law, the Law on Prosecutor's Office, and the Law on Police were amended respectively, and one of
which was the Criminal Procedure Law approved in 2017.

The legislators highlighted that this law shall play a special role in improving the
responsibility system of Mongolia, ensuring the human rights and freedom that are the values of
democratic society, and strengthening the justice system, as well as in developing the conviction
systems other than detention in the criminal case proceedings and changing the relations with suspects
and defendants but one of the pressing issues to use this law in practice is the legal status of the suspect,
which is the subject of the criminal proceedings, has not been legalized or omitted. This research aims
to show the distortions in the principle to comprehend and fully ensure the inviolability of human
rights and the major principles to ensure the rights to advocate and to be defended, and the violation
of human rights during the legislative process.

The criminal procedure focused on combating crimes is created within the scope of legal
system meeting the peculiarities of each country and is implemented in its investigative style and
framework.

The rights and obligations of the participants in the criminal proceedings are regulated by the
law and its uncertainty leads to create a legal gap and to violate human rights. The revised Criminal
Procedure Law legalizes the rights and obligations of other participants in the criminal proceeding
but does not legalize the action to take a testimony from a suspect who is one of the participants in
the criminal procedure and this issue raises adispute. It has been incomprehensible for either process
or subject wise on how to take a testimony from a person who has been involved in a crime since
suspecting of acrime and prior to issuing aresolution of instigating legal proceedings and summoning
as the accused.

It is prohibited in the criminal proceedings to take any step except the standards set by the law
and its legalized reports. Therefore, the law enforcement officers violate the immunity of human and
fundamental rights not to give any testimony against himself, stated in the Article 16 of the
Constitution of Mongolia, by reminding the concerned law, taking a witness testimony, and issuing
a resolution to summon as the accused from the person who is involved in a crime and is suspected

on the legal basis within the scope of legal regulation in force.
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Furthermore, it creates possibilities and conditions to encroach human rights when an
authorized official confirmed the ground or right of suspecting others of committing a crime and on
the other hand the suspect’s right or possibility to defend himself is restricted directly.

For instance: In the international criminal proceeding law, a suspect is a person who is
suspected and arrested or summoned based on the grounds set forth in the law and has not gotten
acquainted with the resolution to summon as accused. The suspect is not obliged to give a testimony
against himself, to confirm his innocence, and other circumstances of the criminal case. The suspect
a special subject who bears compulsory rights and obligations to be aware of the criminal case for
which he has been suspected, to familiarize with the grounds and resolutions to instigate the criminal
case, to arrest or to take pre-trial restrictions against him, give a testimony, refuse to give a testimony
etch during the criminal proceeding. However, failure to legalize those issues is a serious violation of
the suspect’s fundamental rights.

Another gap of this law is that the suspect’s rights and obligations apply only to the arrested
suspect and there is no regulation on the rights and obligations of a person who has been suspected
based on the grounds stated in the law and is directly summoned as accused after giving witness
testimonies repeatedly.

The law enforcement officers, in the criminal proceeding, are entitled to arrest, detain, and
take coercive measures, but it is a process operation which must be done very carefully with the
proposal of inquiry officers and investigators in the case of compulsory and urgent situation under
the procurator's supervision and with the court consent because it leads to directly or indirectly
encroach and restrict human rights. Researchers, however, consider that the suspect is entitled to
exercise his rights only after being arrested on top of the failure in determining the suspect’s rights

and obligations and it is a step-back from the legal and human rights perspective.
5.2. Suggestion for Solution

Reflecting the legal regulations for determining the legal status of the “suspect” whose rights
and obligations are uncertain, however, he is the major participant in the criminal procedure, for
instance, removing the gap of the law in order to let the suspect prove his innocence by giving a
testimony as the major participant of the above proceeding or taking a testimony from the suspect,
including particular provisions in the law to present the suspect’s rights and obligations, and directly
explaining the grounds of being suspected, rights and obligations to the person who was summoned
due to a crime or is giving a testimony except being arrested shall an important step for Mongolia in
fulfilling its constitutional principle of ensuring the human rights and its obligations under

international treaties and conventions.
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5.3. Suggestion for Future Research

The criminal procedure system of Mongolia takes place within certain stages, administrations,
operating variances and principles, and in its broadest sense, it has two main stages, namely pretrial
and trial processes.

In this research, the plan and formulas of the selected topic to limited the stage of the court from
the content of the study. Since the rights and obligations of the suspect belongs to the stage before
the accused. Explored into the implementation of suspect’s rights and obligations only in the pre-trial
stage on the example of Mongolia

Trial stage is the continuation of the pre-trial court process following the completion of the inquiry
and investigation or it is an independent stage of criminal proceeding directed at providing with
preparation of court session on the basis of transferring the criminal case and defendant into the court,
and ensuring the making of decision and executing the decision.

The rights and obligations of the suspect don't touch in this stage, which is the main content
of the topic. Because it relates to the pre-trial stages before the accused. Thus this content has been
restricted from this research. If you look into this topic in the future, making suggests that further

investigate the rights and obligations of defendants in the trial stage.

51



REFERENCES

Ashworth, A. (2009). Criminal Proceeding After the Human Rights.

Batzorig, B. (2016). Theory of Evidence. Ulaanbaatar: Soyombo Print.

Bayarsaikhan. (2014). Criminal Law and Criminal Procedure. Ulaanbaatar: Selenge Press.

Bayarsaikhan, D. *. (2014). Criminal law and criminal procedure. Ulaanbaatar: Selenge Press.

Bayarsaikhan, D. (2015). Criminal Procedure in Foreign Countries. Ulaanbaatar: Ulaanbaatar Print.

Bayarsaikhan, D. (2016). Law enforcement operations: Theoretical and Practical issues. International
Scientific Conference, (p. 3). Ulaanbaatar.Bayrsaikhan, D. (2014). Criminal Procedure Law.
Ulaanbaatar: Selenge Press.

Brunham, W. (2006). Introduction of the Law and Legal Systm of the United States. Moscow: West.

Commission. (2019). (National Human Rights Commission of Mongolia) Retrieved from National
Human Rights Commission of Mongolia: http//mwww.nhrem.gov.mn/  (Review date:
08/07/2019/

Council. (2014). (The Judical General Council of Mongolia) Retrieved from The Judical General
Council of Mongolia: http//www.judcouncil.mn/ (Review date: 09/10/2019/

Court. (2015). (Supreme Court of Mongolia) Retrieved from Supreme Court of Mongolia:
www.supremecourt.mn (Review date: 11/10/2019/

Database. (2019). (National Legislative Center) Retrieved from Legal Integrated Information Data
System: www.legalinfo.mn (Review date: 08/03/2019/

EDLR. (2019). (Electronic Database of Legislative Research) Retrieved from Electronic Database of
Legislative Research: www.legaldata.mn (Review date: 08/03/2019/

Forum, A. F. ( 2015). Asia Pacific Forum, National Commission for Human Rights, International
Legal Sources Against Torture . Ulaanbaatar: Asia Facific Forum.

Institude, J. (2011). Advocacy Studies (Vol. 1). Ulaanbaatar: Judgement Institude.

Institute. (2019). Retrieved from National Legal Institute: http//nli.gov.mn/?lang=en (Review date:
10/11/2019/

Joel, S. (2014). Criminal Procedure. Belmont: Cengage Learning, Inc.

Legalinfo. (2019) Retrieved from Legal Info: www. legalinfo.mn
https//iwww. legalinfo.mn/law/details/12694?lawid=12694 (Review date: 06/09 /2019/
Minister. (2010). Methodology of Elimination of Statutory Conflict, Gap and Ambiguity of Legal

Acts”. Minister of Justice and Home Affairs, Ulaanbaatar.

52



Narmandakh, B. (2016). Law enforcement operations and human rights. Law enforcement operations:
Theoretical and practical issues (p. 2). Ulaanbaatar: International Scientific Conference.

Nation, U. (2019, 10 11). Retrieved 10 11, 2019, from United Nation:
https/iwww.un.org/en/universal-declaration-human-rights/ (Review date: 08/12/2019/

NHRC. (2017). Right to Take Legal Assistance by the Detained Suspects, Defedants, and Indictees.
Ulaanbaatar: National Human Rights Commission of Mongolia.

NHRC. (2018). Human Rights Magazine. Ulaanbaatar: THe National Human Rights Commission.

NSOM. (2017). Crime-2017 statistics. Ulaanbaatar: National Statistical Office of Mongolia.

NUM. (2015). Implementation of the 2002 Criminal Procedure Law of Mongolia (Review). NUM.
Ulaanbaatar. 2015. National University, School of Law. Ulaanbaatar: National University.

Oyunchimeg, L. (2016). Protection of the Human rights in Criminal Procedure. International Treaties,
Laws and Practice .

Prosecutor.  (2017). Retrieved from  General Prosecutor's Office of Mongolia
http//www.prokuror.mn/?locale=en (Review date: 05/10/2019/

Schinemann, B. (2010). Can the Americal Criminal Procedure Prevails in the World? The Critical
Issues of Legal Education and Science, 45.

Sengedorj, T. (2014). Jurisprudence - Research Methodology. Ulaanbaatar: Khukh Sudar Print.

Tsagaan, P. (2012). English-Mongolia-Latin Legal Dictionary. Ulaanbaatar: Soyombo Print.

Tserendorj, S. (2014). The Question of Improving the Effectiveness of Legal Liability. Ulaanbaatar.

Tserendorj, S. (2014). The Question of Improving the Effectiveness of Legal Liability. Ulaanbaatar:
Ulaanbaatar Print.

Ublawyer. (2019). (UB Lawyer LLP) Retrieved from UB Lawyer LLP: https//www.ublawyers.mn/
(Review date: 11/12/2019/

Unurmaa, P.(2019). Comparative Study of the German Code of Criminal Procedure (StPO) for Legal
Regulations of the Status of a Participant of Non Participant or “Suspect” in the Crimanal
Procedure.

Unurmaa, P.(2019). Comparative Study of the German Code of Criminal Procedure (StPO) for Legal
Regulations of the Status of a Participant of Non Participant or “Suspect” in the Crimanal
Procedure.

Wikipedia. (2019). Retrieved 08 18, 2019, from Wikipedia:
https//en.wikipedia.org/wiki/Law_enforcement (Review date: 08/18/2019/

53



Appendix |

APPENDIX

Modern models and forms of the criminal proceedings:

Y- Inquisition system
X- Accusation system

Z- Mixed system

Z-Mixed model

Y-Inquisitorial model

(investigation system)

R X-Accusatorial model

(Balanced or mixed system) (debate system)
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Processes and movements of the criminal proceedings:

Appendix 11
Pre-trial . Trial phase > Post-trial
phase phase
Appeal and
Investigation revise with new
conditions

Find and collect
evidences

Mechanism to
identify and
protect witness

Pre-evaluate the

evidence of the

case by the court

and transfer the

case to the court
by judge

Identify the guilt
and resolve the
case

Prove innocence
and the case
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Appendix Il Solutions and gateway of the criminal proceedings:
Case with Acquittal and
accusatory discarding a casex
documents

Cased with acquittal
documents

Input

COURT

Output

Conviction and
get damage
paid
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Appendix IV Models and peculiarities of the criminal proceeding system:

Inquisition model - investigation
system

Crime control

Accusation model — Judicial system of
debate

Due process

Aims at defining the reality of the case.

Judge plays active and major roles to
prove the case.

Judge goes through the case file prior to
the judging session.

The investigation shall be done for each

criminal case and get each case resolved

by the court.
Advocate’s rights are limited and
investigators  and  procurators  have

priorities.

A judicial session shall be held in non-
judicial way and the case investigation
and discussion shall be done to the extent

of the file collected by the investigator.
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The court aims at fairly judging the case.

Judge plays inactive and neutral roles and the
Parties are obliged to resolve the case.

Judge goes not go through the case file prior to
the judging session.

In case of accepting the non-enormous crime,
guilt, and damage, the case shall not be
transferred to the court and be resolved in a
simplified way.

Suspects and accused re entitled to submit
evidence on a wide-range and advocate are
allowed to take part in the activity to provide
evidences.

Case investigation and discussion of the court
shall be done based on the debate between the
Parties. Onus broadband shall be borne by the

Parties.



Appendix V  Convicted by the court among the suspects
In 2007-2017

28000
23000
18000
13000

8000

2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017
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Suspects and willful participants in Convicted persons
crime
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Appendix VI Memo of witness interview (page 1)




Appendix VII Memo of witness interview (page 2)




Appendix VIII Resolution on changing the status of witness into the accused




Appendix IX Memo of the interrogations of the accused and (page 1)




Appendix X Memo of the interrogations of the accused and (page 2)




