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Abstract

Since the international trade has been flourishing in the 19" century the
protection of intellectual property right regarding not only internal regulations but
international ones seems getting more important. What mentioned before is making
progress on the industrial and economical development. Thanks to progress on the
industrial and economical development patent law is getting complemented
nowadays.

Franchise itself gives no exclusive patent of the body of property rights, has long
been regarded as the most exclusive of the nature the products empirical legal. The
factors in which Member States of the WTO are under the control of the TRIPS
Agreement and domestic law is superior to international law lead inevitably to
conflict of international law. Furthermore, the developed countries or under-developed
ones can’t get rid of the protection of patent rights. Consequently, the thesis focuses
mainly on the dispute mechanism, and on case study of Philips’s appeal to the
European Commission, even to the WTO.

Key words: Intellectual Property Rights, Compulsory License, Chartered
Implementation, Patents, TRIPS
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RELEVANT PROVISIONS of the Agreement on Trade Related Aspects of
Intellectual Property Rights

Article 7
Obijectives

The protection and enforcement of intellectual property rights should contribute to
the promotion of technological innovation and to the transfer and dissemination of
technology, to the mutual advantage of producers and users of technological
knowledge and in a manner conducive to social and economic welfare, and to a
balance of rights and obligations.

Article 8
Principles

1. Members may, in formulating or amending their laws and regulations, adopt
measures necessary to protect public health and nutrition, and to promote the public
interest in sectors of vital importance to their socio-economic and technological
development, provided that such measures are consistent with the provisions of this
Agreement.

2. Appropriate measures, provided that they are consistent with the provisions of this
Agreement, may be needed to prevent the abuse of intellectual property rights by right
holders or the resort to practices which unreasonably restrain trade or adversely affect
the international transfer of technology.

Article 29
Conditions on Patent Applicants
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1. Members shall require that an applicant for a patent shall disclose the invention in
a manner sufficiently clear and complete for the invention to be carried out by a person
skilled in the art and may require the applicant to indicate the best mode for carrying
out the invention known to the inventor at the filing date or, where priority is claimed,
at the priority date of the application.

2. Members may require an applicant for a patent to provide information concerning
the applicant’s corresponding foreign applications and grants.

Article 31

Other Use Without Authorization of the Right Holder

Where the law of a Member allows for other use of the subject matter of a patent
without the authorization of the right holder, including use by the government or third
parties authorized by the government, the following provisions shall be respected:

(a) authorization of such use shall be considered on its individual merits;

(b) such use may only be permitted if, prior to such use, the proposed user has made
efforts to obtain authorization from the right holder on reasonable commercial terms
and conditions and that such efforts have not been successful within a reasonable
period of time. This requirement may be waived by a Member in the case of a national
emergency or other circumstances of extreme urgency or in cases of public
non-commercial use. In situations of national emergency or other circumstances of
extreme urgency, the right holder shall, nevertheless, be notified as soon as reasonably
practicable. In the case of public non-commercial use, where the government or
contractor, without making a patent search, knows or has demonstrable grounds to
know that a valid patent is or will be used by or for the government, the right holder
shall be informed promptly;

(c) the scope and duration of such use shall be limited to the purpose for which it
was authorized, and in the case of semi-conductor technology shall only be for public
non-commercial use or to remedy a practice determined after judicial or administrative

process to be anti-competitive;

(d) such use shall be non-exclusive;
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(e) such use shall be non-assignable, except with that part of the enterprise or
goodwill which enjoys such use;

(f) any such use shall be authorized predominantly for the supply of the domestic
market of the Member authorizing such use;

(9) authorization for such use shall be liable, subject to adequate protection of the
legitimate interests of the persons so authorized, to be terminated if and when the
circumstances which led to it cease to exist and are unlikely to recur. The competent
authority shall have the authority to review, upon motivated request, the continued
existence of these circumstances;

(h) the right holder shall be paid adequate remuneration in the circumstances of each
case, taking into account the economic value of the authorization;

(i) the legal validity of any decision relating to the authorization of such use shall be
subject to judicial review or other independent review by a distinct higher authority in
that Member;

(j) any decision relating to the remuneration provided in respect of such use shall be
subject to judicial review or other independent review by a distinct higher authority in
that Member;

(k) Members are not obliged to apply the conditions set forth in subparagraphs (b)
and (f) where such use is permitted to remedy a practice determined after judicial or
administrative process to be anti-competitive. The need to correct anti-competitive
practices may be taken into account in determining the amount of remuneration in such
cases. Competent authorities shall have the authority to refuse termination of
authorization if and when the conditions which led to such authorization are likely to
recur;

(I) where such use is authorized to permit the exploitation of a patent (“the second
patent”) which cannot be exploited without infringing another patent (“the first

patent”), the following additional conditions shall apply:
(i) the invention claimed in the second patent shall involve an important technical

advance of considerable economic significance in relation to the invention claimed in
the first patent;
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(ii) the owner of the first patent shall be entitled to a cross-licence on reasonable
terms to use the invention claimed in the second patent; and

(iii) the use authorized in respect of the first patent shall be non-assignable except
with the assignment of the second patent.
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“t4x=  The European Patent Convention

Article 4 European Patent Organisation

(1) A European Patent Organisation, hereinafter referred to as the Organisation, is
established by this Convention. It shall have administrative and financial autonomy.

(2) The organs of the Organisation shall be:

(a) the European Patent Office;

(b) the Administrative Council.

(3) The task of the Organisation shall be to grant European patents. This shall be
carried out by the European Patent Office supervised by the Administrative Council.

Article 142  Unitary patents

(1)Any group of Contracting States, which has provided by a special agreement that a
European patent granted for those States has a unitary character throughout their
territories, may provide that a European patent may only be granted jointly in respect

of all those States.

(2) Where any group of Contracting States has availed itself of the authorisation given
in paragraph 1, the provisions of this Part shall apply.

Article 143 Special departments of the European Patent Office

(1)The group of Contracting States may give additional tasks to the European Patent
Office.

(2)Special departments common to the Contracting States in the group may be set up
within the European Patent Office in order to carry out the additional tasks. The
President of the European Patent Office shall direct such special departments; Article

10, paragraphs 2 and 3, shall apply mutatis mutandis.

Article 144 Representation before special departments
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The group of Contracting States may lay down special provisions to govern
representation of parties before the departments referred to in Article 143, paragraph 2.

Article 145Select committee of the Administrative Council

(1)The group of Contracting States may set up a select committee of the
Administrative Council for the purpose of supervising the activities of the special
departments set up under Article 143, paragraph 2; the European Patent Office shall
place at its disposal such staff, premises and equipment as may be necessary for the
performance of its duties. The President of the European Patent Office shall be
responsible for the activities of the special departments to the select committee of the
Administrative Council.

(2)The composition, powers and functions of the select committee shall be determined
by the group of Contracting States.

Article 146 Cover for expenditure for carrying out special tasks

Where additional tasks have been given to the European Patent Office under Article
143, the group of Contracting States shall bear the expenses incurred by the
Organisation in carrying out these tasks. Where special departments have been set up
in the European Patent Office to carry out these additional tasks, the group shall bear
the expenditure on staff, premises and equipment chargeable in respect of these
departments. Article 39, paragraphs 3 and 4, Article 41 and Article 47 shall apply
mutatis mutandis.

Article 147 Payments in respect of renewal fees for unitary patents If the group of
Contracting States has fixed a common scale of renewal fees in respect of European
patents, the proportion referred to in Article 39, paragraph 1, shall be calculated on the
basis of the common scale; the minimum amount referred to in Article 39, paragraph 1,
shall apply to the unitary patent. Article 39, paragraphs 3 and 4, shall apply mutatis
mutandis.

Article 148 The European patent application as an object of property

(1)Article 74 shall apply unless the group of Contracting States has specified
otherwise.
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(2)The group of Contracting States may provide that a European patent application for
which these Contracting States are designated may only be transferred, mortgaged or
subjected to any legal means of execution in respect of all the Contracting States of the
group and in accordance with the provisions of the special agreement.

Avrticle 149 Joint designation

(1)The group of Contracting States may provide that these States may only be
designated jointly, and that the designation of one or some only of such States shall be
deemed to constitute the designation of all the States of the group.

(2)Where the European Patent Office acts as a designated Office under Article 153,
paragraph 1, paragraph 1 shall apply if the applicant has indicated in the international
application that he wishes to obtain a European patent for one or more of the
designated States of the group. The same shall apply if the applicant designates in the
international application one of the Contracting States in the group, whose national law
provides that the designation of that State shall have the effect of the application being
for a European patent.
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Paris Convention for the Protection of Industrial Property

Article 2

National Treatment for Nationals of Countries of the Union

(1) Nationals of any country of the Union shall, as regards the protection of industrial
property, enjoy in all the other countries of the Union the advantages that their
respective laws now grant, or may hereafter grant, to nationals; all without prejudice to
the rights specially provided for by this Convention. Consequently, they shall have the
same protection as the latter, and the same legal remedy against any infringement of
their rights, provided that the conditions and formalities imposed upon nationals are
complied with.

(2) However, no requirement as to domicile or establishment in the country where
protection is claimed may be imposed upon nationals of countries of the Union for the
enjoyment of any industrial property rights.

(3) The provisions of the laws of each of the countries of the Union relating to judicial
and administrative procedure and to jurisdiction, and to the designation of an address

for service or the appointment of an agent, which may be required by the laws on
industrial property are expressly reserved.

Article 5

A. Patents: Importation of Articles; Failure to Work or Insufficient Working;
Compulsory Licenses.

B. Industrial Designs: Failure to Work; Importation of Articles.

C. Marks: Failure to Use; Different

Forms; Use by Co—proprietors.

D. Patents, Utility Models, Marks, Industrial Designs: Marking]

A.—
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(1) Importation by the patentee into the country where the patent has been granted of
articles

manufactured in any of the countries of the Union shall not entail forfeiture of the
patent.

(2) Each country of the Union shall have the right to take legislative measures
providing for the grant of compulsory licenses to prevent the abuses which might result
from the exercise of theexclusive rights conferred by the patent, for example, failure to
work.

(3) Forfeiture of the patent shall not be provided for except in cases where the grant of
compulsory licenses would not have been sufficient to prevent the said abuses. No
proceedings for the forfeiture or revocation of a patent may be instituted before the
expiration of two years from the grant of the first compulsory license.

(4) A compulsory license may not be applied for on the ground of failure to work or
insufficient working before the expiration of a period of four years from the date of
filing of the patent application or three years from the date of the grant of the patent,
whichever period expires last; it shall be refused if the patentee justifies his inaction by
legitimate reasons. Such a compulsory license shall be non—exclusive and shall not be
transferable, even in the form of the grant of a sub—license, except with that part of the
enterprise or goodwill which exploits such license.

(5) The foregoing provisions shall be applicable, mutatis mutandis, to utility models.

B. — The protection of industrial designs shall not, under any circumstance, be subject
to any

forfeiture, either by reason of failure to work or by reason of the importation of articles
corresponding to those which are protected.

C—

(1) If, in any country, use of the registered mark is compulsory, the registration may be

cancelled only after a reasonable period, and then only if the person concerned does
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not justify his inaction.

(2) Use of a trademark by the proprietor in a form differing in elements which do not
alter the

distinctive character of the mark in the form in which it was registered in one of the
countries of theUnion shall not entail invalidation of the registration and shall not
diminish the protection granted to

the mark.

(3) Concurrent use of the same mark on identical or similar goods by industrial or
commercial

establishments considered as co—proprietors of the mark according to the provisions of
the domestic

law of the country where protection is claimed shall not prevent registration or
diminish in any way

the protection granted to the said mark in any country of the Union, provided that such
use does not

result in misleading the public and is not contrary to the public interest.

D. — No indication or mention of the patent, of the utility model, of the registration of
the trademark,

or of the deposit of the industrial design, shall be required upon the goods as a
condition of recognition of

the right to protection.

Article 5bis

All Industrial Property Rights: Period of Grace for

the Payment of Fees for the Maintenance of Rights;
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Patents: Restoration

(1) A period of grace of not less than six months shall be allowed for the payment of
the fees prescribed for the maintenance of industrial property rights, subject, if the
domestic legislation so provides, to the payment of a surcharge.

(2) The countries of the Union shall have the right to provide for the restoration of
patents which have lapsed by reason of non—payment of fees.

Article 5ter

Patents: Patented Devices Forming Part of Vessels, Aircraft, or Land Vehicles

In any country of the Union the following shall not be considered as infringements of
the rights of a patentee:

1. the use on board vessels of other countries of the Union of devices forming the
subject of his patent in the body of the vessel, in the machinery, tackle, gear and other
accessories, when such vessels temporarily or accidentally enter the waters of the said
country, provided that such devices are used there exclusively for the needs of the
vessel;

2. the use of devices forming the subject of the patent in the construction or operation
of aircraft or land vehicles of other countries of the Union, or of accessories of such
aircraft or land vehicles, when those aircraft or land vehicles temporarily or
accidentally enter the said country.

Article 5quater

Patents: Importation of Products Manufactured by a Process Patented in the Importing
Country

When a product is imported into a country of the Union where there exists a patent
protecting aprocess of manufacture of the said product, the patentee shall have all the
rights, with regard to the importedproduct, that are accorded to him by the legislation
of the country of importation, on the basis of the process patent, with respect to
products manufactured in that country.
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Article 5quinquies

Industrial Designs

Industrial designs shall be protected in all the countries of the Union.
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