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Abstract

The incinerator establishment process in Yunlin County result in the political
event of violent resistance by local public, which not only bring the first deposing
polling of township governor in the history of local autonomy, but the County
magistrate even became the first incumbent county magistrate that had been listed as
wanted and detained. In one hand, this case has highlighted that the existing
“Environmental Impact Assessment Act” could not protect the participation of public,
and result in the expression of their requests through the resistance campaign outside
of the system; on the other hand, it also highlighted the fault of law design, which
result in the difficulty for public official to “execute according laws’. Furthermore,
because of the imperfect system, decision maker could not handle public opinions

completely and mired in unknown difficulties while making decisions.

Because law in Taiwan was received to continental law system, which is usually
“More emphasized at substantive than procedure”’; however, the “Due Process of
law” originated from the fifth amendment of Federal Constitution of US has amost
been considered as the universal value. This could be demonstrated from the
continuous strengthen on “Due Process of Law” by the explanation from grand
justice council of these years in Taiwan. The establishment and execution of
“Administrative Procedure Act” in Taiwan could be described as the concretization
of on due process of law in Constitute. This article attempts to make a systematic
discussion of the origin of due process of law, explanation from the Grand Justice
Council and the regulation of “Administrative Procedure Act” at due process of law,
and expecting to establish administrative institution’s correct perception of “Due

Process of Law”.

The establishment process of incinerator in Yunlin County is mainly based on the

“Environmental Impact Assessment Act”; however existing environmental impact



assessment system does not have the system for public participation, and the
“Duo-competent Authorities” system has the suspicion of “Self-judgment” in the
practical operation of county/city government and could not develop the effect of
“Undertake own responsibility and supervise each other”. This article attempts
discuss the faults of exiting environment evaluation system, like “with public
participation”, “Duo-competent Authorities’, “Two Steps Procedure” and “The
Review Committee’, from * Environmental Impact Assessment Act”, and propose way

of improvement.

Finally, is to address persona opinions from scholar and individua for the
association application and how shall institution control the participation of public for
the “Administrative Procedure Act” and other laws, and address specific
recommendation for the amendment of “Environmental Impact Assessment Act” and

“Administrative Procedure Act”.

Keyword: Due process of law, Environmental Impact Assessment Act,

Administrative Procedure Act, Incinerator in Yunlin County, Hearing.
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Gal ligan Due process and fare procedure
soci al goal s
what i1 s due

due process

of | aw deprived [liifleerty property

1

Magna Carta Chapter
39 King John 2

! “No person ... shall be deprived of life, liberty, or property, without due process of law.”

2 “No free man shall be taken or imprisoned or disseized or exiled or in any way destroyed, nor will we



12

(Alfred Thompson Denning) The due process of

due process of law
1354

go upon him nor send upon him, except by the lawful judgement of his peers or by the law of the
land.”

26

% “That no man of what estate or condition that he be, shall be put out of land or tenement, nor taken
nor imprisoned, nor disinherited, nor put to death, without being brought in answer by due process of
the law.”

4 Rt Hon Lord, Denning. The Due process of Law, p: v, London Butterworth & Co 1980.
5

56-59
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richtiges Recht Gerechtigkel

Einzel fall gerechtig

7

(Gemei nwohl)

386
386
276

387
8 275 7 387
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10

10
11

8

270
278-279

11

7

7

388
388



Cicero

ThomasAquinas

12 7
13

29
14

13 31

12

13

14

391-396

John Rawls

61

15
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justice asfairness

formal justice

15

rul e of | aw
1 2.
16
Byrene v. KinSmegt egiyaph Rent edraxyr man
2. 3.

17

s 13 32
8 W. Friedman, Legal Theory
142-144

17°7. M. Nedjati & J.E. Trice, English and Continental Systems of Administrative Law, North Holland,
1978, p.108 13 37



17

rules of natural justice

Ridge v. Baldwin

18

1. the right to be heard by an unbiased
tribunal
2. the right to have notice of charges of misconduct
3. the right to be heard in answer to those charges
1 no man shall be ajudge in his own cause
2. both sides shall be heard
impartiality
fairness

19

20

81963 2AIll E. R. 66, at 114.

10

19 1 0

2 2 —— 13 38
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ul tr a

\Y

21

13

38-42

res

21



22

22
23

57-59

13

51-52

23

19
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21

26

Verfahren prozess

26

24

16

24

12



22

()

Rights

27
28

493

28

27

2002

Bill of



29

24

18

29

23



24

(

hearing

fair-trial

)

(2)

30

31

(D)

30

31

4-6
24 18-19

notice



(

)

32

30

6-7

3)

32

25



26

()
33
Rechtspositivismus
| mmanuel Kant
Dur i ¢
33
34

33 13

34

Gunt er

Obj ekt



35

36

arbitrary and unreasonable

due process guarantee

procedural due process substantive due process

fairness

procedural due process

% 33 37
% 24 17-20

27



28

notice and
opportunity for hearing appropriate to the nature of the case
37
H. Friendly
Q) (Anunbiased tribunal. )
(2 (Notice of the proposed action and the grounds
asserted for it. )
3 ( Opportunity to present reasons why the proposed action
should not be taken)
(4) (Theright to present evidence, including the
right to call witness. )
) (The right to know opposing evidence. )
(6) (Theright to cross-examine adversary witness)
(7 (Decision based exclusively on the evidence presented. )

s 272-273



29

(8 (Right to counsel. )

9 (Requirement that the tribunal prepare arecord of
the evidence presented. )

(10) (Requirement that the tribunal prepare

written finding of fact and reasons for its decision. )*®

substantive due process
39
40
41
8 37 299
% 37 273-274

4 37 303






31



53-54

33



due process of law

Frelheit der Person

K oerperliche Bewegungsfreiheit

Oeffentliche Gewalt

raeumlich

2 270

* 8

* Maunz/Duerig, GG Kommentar, 1991, Art. 2, Rdnr. 50, Art. 104, Rdnr. 6.
14



Freiheitsentziehung

35

Freiheitsbeschraenkung
Intensitaetsgrad Intensivierte
Form >
Negative Moment
6
° Vgl. Holtkottn, Bonnerkommentar, Art. 104, Erl.I1 C 1.
4 14

® Beschluss vom 31. August 1989, NJW 1990, 333/34. 4
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15

17
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11
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3.
4 17

19

10

37
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(2)

12

21

(1)

(3)

12
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13

14

15

13

15

39
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20

17
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17

12-13
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17

13
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due

process of

28

17 20-21
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