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Reconciling Majority Rulewith Minority
Rights The Democratic Foundation of the
U.S. Supreme Court’s Power of Judicial
Review
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Abstract

Based on the doctrine of popular sovereignty, the government of
constitutional democracy derives all its powers from the consent of the
governed. Usually, the government of constitutional democracy gains its
legitimate powers by means of election procedures, i.e., constitutional
democracy is based on majority rule.

In James Madison’s republic words, however, the majority rule means that
the government derives all its powers directly or indirectly from the great body
of the people.

The U.S. Supreme Court has wielded its judicial power on reviewing
statutes for two hundred years. But, the so-called “countermajoritarian
difficulty” arises because the members of the U.S. Supreme Court are
unaccountable to the people. The academic scholars pose that how to explain a
branch of government whose members are unaccountable to the people, yet
have the power to overturn popular decisions?
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This essay is going to justify some arguments below:

The first, both majority rule and minority rights are valuable in a
constitutional democracy. Secondly, the U.S. Supreme Court’'s power of
judicial review is compatible with majority rule when the majority rule means
that the government derives all its powersdirectly or indirectly from the people.
Thirdly, the U.S. Supreme Court’s power of judicial review is capable of
guarding minority rights. The fourth, the U.S. Supreme Court’s power of
judicial review reconciles majority rule with minority rights. Finally, the U.S.
Supreme Court has its own democratic foundation because it has been largely

supported by the public opinion.
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